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@ Matthias Busse et al, FDI Promotion through Bilateral Investment Treaties
More Than a Bit, Proceedings of the German Development Economics
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Entwicklungslidnder, Goéttingen, P. 2-3 (2008)(Conference Paper).

©) Matthias Busse et al, FDI Promotion through Bilateral Investment Treaties
More Than a Bit, Proceedings of the German Development Economics
Conference, Ziirich 2008, No. 4, Verein fiir Socialpolitik, Ausschuss fiir
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@ Jeswald W. Salacuse, BIT by BIT: The Growth of Bilateral Investment
Treaties and their impact on foreign investment in developing countries, Vol.
24 No. (3), 655, 655-656 (1990). See also, Stephanie L. Parker, 4 Bit at a
Time: The Proper Extension of the MFN Clause to Dispute Settlement
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(1)(2012): 30, 31-32 (2012)

© Vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 27-28 (University of Hamburg
2018).



sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

e 3la s Al Jodll ae golim of uila¥) lgpdiies DA (e dasiial
Oelat 1 (sinlly iulas Jlaas dayal

Oaib i laall el b de e Sy Ainka sla Jgall Gl sk o)
Pa el Jsal) Gl Jie Jsal) Golall g 8 DS 3 gale sk 2
& Boaldl shlly csaaiall Vsl oSal Jhhaeall el Sasey Genls Al
G zlias Gabaly 2l e Lol aainall adias W Dl Jsal) daall ()38
OF LS clig )5S b dagliad Jsal) o Oslal) dudae adag (dgall paiaal) Calss
daall dahie Jie ddsall cladaiall oo clilin DA e sl ciladaiall (sl
Y < alie 90 4l maal Wyt s Laallall 5)lail) dadaia csaniall aaY) cAuallall
Jsl Bl L8 o) Jeall JA1S elpus Baae Cllae 3 il

Sl sl s ST com amy LN gl i) ol S, s 4 V)
Dae e bl cuile S8 Gl 138 ok cdiia) dgie i lae eyl
lalaall e Jie B3 250 (53l 2008 (M ula¥) Gles oSa3 Ll o2k
Lleall Tase cdiaially dalal) dlelaall Tasey dleyi oY) Agall Tasey duihagl
O GAY) ALl (a3l e sty ey

AU LB ) el 13a sagd (53 Bagalall skl 13 & Qadl) g
Oe pdnall aaall e o Cumcaileny L) aad Cangis Al sl
o oy inY) L) alan A Angila acld Ui ) ol Al clalay)
Sl (Lol Ggilall foalial by Bagage e duclas LBl (e Lan sl
sl digria

Lalal) dlall clalay! J) lénaYl dalall Lol olalaY) slis aagis
s2 e cuaall 8 geal Jgal) asdl of Y) L Vaslaally slaally dadd) geni
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M. Sornarajah, THE INTERNATIONAL LAW ON FOREIGN
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® Jeswald Salacuse and Nicholas Sullivan, DO BITS REALLY WORK?: AN
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® Jeswald W. Salacuse, BIT by BIT: The Growth of Bilateral Investment
Treaties and their impact on foreign investment in developing countries, Vol.
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State Consent, Investor Interests and the Future of Investment Arbitration:
Reanalyzing the Jurisdiction of Investor-State Tribunals in Hard Cases, 9
Asper Rev. Int’l Bus. & Trade L. 99, 109-111 (2009)
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Trade, 428, 429-430 (2009). See also, Julien Chaisse, The Treaty Shopping
Practice: Corporate Structuring and Restructuring to Gain Access to
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in International Investment Law, Dissertation, 193-194 (University of Hamburg
2018).

62 Amr Abdo, The interpretation of International Investment Treaties: The
Application of MFN clauses to matters of dispute settlement in BITs, American
University in Cairo, Master’s Thesis, AUC Knowledge Fountain, 19 (2021)
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6D Zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
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©9 Yas Banifatemi, The Emerging jurisprudence on the Most-Favoured-Nation
treatment in investment arbitration, in Investment Treaty Law: Current Issues
I, 241, 269 (A.Bjorkland I. Laid, S. Ripinsky ed., BIICL, 2009)

@9 Stephen Fietta, Most Favoured Nation treatment and dispute resolution
under bilateral investment treaties: a turning point?, Int. A.L.R. 2005, 8(4),
131, 132-133 (2005).

“D Tvar Alvik, Most Favoured Nation Treatment Application in International
Investment Arbitration A study on conflicting precedence in international
dispute settlement procedure, Thesis, 50 (University of Oslo— Faculty of Law)
(2011).

“) Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign Investment Law Journal.
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considers that there are good reasons to conclude that today dispute settlement
arrangements are inextricably related to the protection of foreign investors".
Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No. ARB/97/7),
Decision on Jurisdiction (25 January 2000) ICSID Review - Foreign
Investment Law Journal

@) Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -

Foreign  Investment  Law  Journal, P. 1-76 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
5_En.pdf )

@ Zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
Interpretation off the Rails, Journal of International Dispute Settlement, Vol. 2
No. (1), 97, 113 (2011)

) Amr Abdo, The interpretation of International Investment Treaties: The
Application of MFN clauses to matters of dispute settlement in BITs, American
University in Cairo, Master’s Thesis, AUC Knowledge Fountain, 19 (2021)
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©O Amr Abdo, The interpretation of International Investment Treaties: The
Application of MFN clauses to matters of dispute settlement in BITs, American
University in Cairo, Master’s Thesis, AUC Knowledge Fountain, 20-21 (2021)
©Y Zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
Interpretation off the Rails, Journal of International Dispute Settlement, Vol. 2
No. (1), 97, 102 (2011)

©2 Zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
Interpretation off the Rails, Journal of International Dispute Settlement, Vol. 2
No. (1), 97, 103 (2011)
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©3) Zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
Interpretation off the Rails, Journal of International Dispute Settlement, Vol. 2
No. (1), 97, 104 (2011)

© Zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
Interpretation off the Rails, Journal of International Dispute Settlement, Vol. 2
No. (1), 97, 105 (2011)

©% Zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
Interpretation off the Rails, Journal of International Dispute Settlement, Vol. 2
No. (1), 97, 105-107 (2011)
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©D Zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
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©% Stephan W. Schill, Allocating Adjudicatory Authority: Most-Favoured-
Nation Clauses as a Basis of Jurisdiction— A Reply to Zachary Douglas,
Journal of International Dispute Settlement, Vol. 2, No. 2, 353, 369-371
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@9 Final Report of the Study Group on the Most-Favoured-Nation clause,
adopted by the International Law Commission at its Sixty-Seventh session in
2015, P. 28-29, Yearbook of the International Law Commission 2015, Vol. 11
(Part Two).

D 7Zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
Interpretation off the Rails, Journal of International Dispute Settlement, Vol. 2
No. (1), 97, 99-100 (2011). See also, Amr Abdo, The interpretation of
International Investment Treaties: The Application of MFN clauses to matters
of dispute settlement in BITs, American University in Cairo, Master’s Thesis,
AUC Knowledge Fountain (2021). See also, Stephanie L. Parker, 4 Bit at a
Time: The Proper Extension of the MFN Clause to Dispute Settlement
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Provisions in Bilateral Investment Treaties, The Arbitration Brief 2, No.
(1)(2012): 30 (2012)

62 Stephan W. Schill, Allocating Adjudicatory Authority: Most-Favoured-
Nation Clauses as a Basis of Jurisdiction— A Reply to Zachary Douglas,
Journal of International Dispute Settlement, Vol. 2, No. 2, 353, 369-371
(2001).

) Amr Abdo, The interpretation of International Investment Treaties: The
Application of MFN clauses to matters of dispute settlement in BITs, American
University in Cairo, Master’s Thesis, AUC Knowledge Fountain, 31 (2021).

VYT a calall Jgall gl 3 Jasesll clagll gl aaa) o ()
) Amr Abdo, The interpretation of International Investment Treaties: The

Application of MFN clauses to matters of dispute settlement in BITs, American
University in Cairo, Master’s Thesis, AUC Knowledge Fountain, 31-32 (2021).
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6D d.

% Report of the Commission to the General Assembly on the work of its fifty-
eighth session, Vol. II, Part Two, P. 180-181 (2006). Available at
https://legal.un.org/ilc/publications/yearbooks/english/ilc_2006_v2 p2.pdf

([ =~ )




sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

e GLY) 5lé) el saaled) Gubi Jas 4 Y el s (o)
£ 18 prdi

G SlDlel) e gokill AL _ooll Gaildl) aclsd o daidle sacli ST (7)
REFNAY

o cgad) 4 LY L of cd [ fpee Ldll (ali ire e —£
.(“‘)vvi_;

Sy (A coalll o) :Lf*&\ o Slaladdl 5lE e (YY) Bald)l i LS
losie Cludlog bsdleall Lypuinil Jlac¥) lli 6 Lo o psdil) 6 duliaS
o 55 Gun palll iee sl o ) solell Guki e gl iead] 2SET Gl
sbolal) SbS [Gy peadil) L

Sl il e f Lasle el L0 S/ ()

N Lpde pe o Lihie e daii ) 505 O (<)

% Article 31 General rule of interpretation

“1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of
its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise,
in addition to the text, including its preamble and annexes: (a) any agreement
relating to the treaty which was made between all the parties in connection
with the conclusion of the treaty, (b) any instrument which was made by one or
more parties in connection with the conclusion of the treaty and accepted by
the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context: 12 (a) any
subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions; (b) any subsequent practice in the
application of the treaty which establishes the agreement of the parties
regarding its interpretation; (c) any relevant rules of international law
applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties
so intended.” Vienna Convention on the Law of Treaties, 23 May 1969, 1155
U.N.T.S. 331 (entered into force 27 January 1980) [hereinafter VCLT]

79 Article 32 Supplementary means of interpretation

“Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order
to confirm the meaning resulting from the application of article 31, or to
determine the meaning when the interpretation according to article 31:
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(a) leaves the meaning ambiguous or obscure, or

(b) leads to a result which is manifestly absurd or unreasonable.” Vienna
Convention on the Law of Treaties, 23 May 1969, 1155 U.N.T.S. 331 (entered
into force 27 January 1980) [hereinafter VCLT]

"D Amr Abdo, The interpretation of International Investment Treaties: The
Application of MFN clauses to matters of dispute settlement in BITs, American
University in Cairo, Master’s Thesis, AUC Knowledge Fountain, 43-44 (2021).
See also, Scott Vesel, Clearing a Path through a Tangled Jurisprudence: Most-
favored-nation Clauses and Dispute Settlement Provisions in Bilateral
Investment Treaties, The Yale Journal of International Law, Vol. 32:125, 138

(2007).
( =~ )



sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

o) sda mpin b Lady AN mpeg calaal spm 8 all i

:d:\mﬂ\.l
=4 s -

Uaye sk lgalaind) oSa g dalgll Llgall toabaadl (g dil) Cpon Taae )
i el 38y noan lla g (male adl Tawall e e Cumg —cilaaladd) s
ol Bradd Al ladiad A Taal 13 aatig 38 Olal) Gae b oSl e
Sras il oSar ¥ Tasall 138 ld I3gly L pmill pmdd puds [ oamdd Julas
Y5 oaaitll (6891 aclsilly GAY) tsaliall ailsa Tae ggd ueaiill (AT acl oo
)y 6 T adde Jugal) (K
i oulally (galal) olinal Wby (yailll preadli-—c

b 28l e (YV) salall By il 8 A6V aclidl) e sl 120 ey
Sl Al gall 28EY) oyl ol ailaial saal Le Ao Ju dadll (galad) iaalli
s Gad Al sda @ (Cpea ee Y Jyeasll Al s3a aladia) oKl 13
LT jpill (AT seld ) esall dals

Gl e cna LS Lsall anleall e slae¥) o Al sda adiad
Ll lae paat Ao duallad) slacll dadaie b dusetl) G5 ) Addsal) aSanl
a0 el by Jgb s galll aaaall ) esalll ol JEll L deasi
L9 sl

Astial &y gl Gae 8 Gua Dgeall Ge sy Y LS G Y
sda i . paiiceall ol L] Jie (pae golaiil gl 38 e Ll cilalhias

i 5 Al ool LS 05 o) il L asalll olé callal

7 Amr Abdo, The interpretation of International Investment Treaties: The
Application of MFN clauses to matters of dispute settlement in BITs, American
University in Cairo, Master’s Thesis, AUC Knowledge Fountain, 45-47 (2021)
) Amr Abdo, The interpretation of International Investment Treaties: The
Application of MFN clauses to matters of dispute settlement in BITs, American
University in Cairo, Master’s Thesis, AUC Knowledge Fountain, 47-51 (2021)
7 Amr Abdo, The interpretation of International Investment Treaties: The
Application of MFN clauses to matters of dispute settlement in BITs, American
University in Cairo, Master’s Thesis, AUC Knowledge Fountain, 47-51 (2021)
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7 1d. at 48.

%) Stephanie L. Parker, 4 Bit at a Time: The Proper Extension of the MFN
Clause to Dispute Settlement Provisions in Bilateral Investment Treaties, The
Arbitration Brief 2, No. (1)(2012): 30, 51-53 (2012)

U Tvar Alvik, Most Favoured Nation Treatment Application in International
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“1. Under a most-favoured-nation clause the beneficiary State acquires, for
itself or for the benefit of persons or things in a determined relationship with it,
only those rights which fall within the limits of the subject-matter of the clause.
2. The beneficiary State acquires the rights under paragraph 1 only in respect
of persons or things which are specified in the clause or implied from its
subject matter.”

1% Final Report of the Study Group on the Most-Favoured-Nation clause,
adopted by the International Law Commission at its Sixty-Seventh session in
2015, P. 8-9, Yearbook of the International Law Commission 2015, Vol. 11
(Part Two). Article 10— Acquisition of rights under most-favoured-nation
clause

“l. Under a most-favoured-nation clause the beneficiary State acquires the
right to most-favoured nation treatment only if the granting State extends to a
third State treatment within the limits of the subject-matter of the clause.

2. The beneficiary State acquires rights under paragraph 1 in respect of
persons or things in determined relationship with it only if they:

a. belong to the same category of persons or things as those in a determined
relationship with a third State which benefit from the treatment extended to
them by the granting State and

b. have the same relationship with the beneficiary state as the persons and
things referred to in subparagraph (a) have with that third State.”

(19 PR Thularidhass, Most-Favoured-Nation Treatment in International
Investment Law: Ascertaining the limits through interpretative principles,
Amsterdam Law Forum, Summer Edition, 4 (2015).

(19 vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 109-110 (University of Hamburg

2018).
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D Tvar Alvik, Most Favoured Nation Treatment Application in International
Investment Arbitration A study on conflicting precedence in international
dispute settlement procedure, Thesis, 31 (University of Oslo— Faculty of Law)
2011).

2 Emmanuel Gaillard, Establishing Jurisdiction through a Most-Favored-
Nation Clause, New York Law Journal, Vol. 233, No. 105 (2005).
13 7zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
Interpretation off the Rails, Journal of International Dispute Settlement, Vol. 2
No. (1),97, 113-114 (2011)
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(19 Alejandro Faya Rodriguez, The Most-Favored-Nation Clause in

International Investment Agreement A tool for treaty shopping?, Journal of
International Arbitration, 25(1): 89, 90 (2008)

U Amr Abdo, The interpretation of International Investment Treaties: The
Application of MFN clauses to matters of dispute settlement in BITs, American
University in Cairo, Master’s Thesis, AUC Knowledge Fountain, 84 (2021)

(17 Simon Batifort and J. Benton Heath, The new debate on the interpretation
of MFN Clauses in Investment Treaties: Putting the Brakes on
Multilateralization, The American Journal of International law, Vol. 111:4,
873, 896 (2018)

% Scott Vesel, Clearing a Path through a Tangled Jurisprudence: Most-
favored-nation Clauses and Dispute Settlement Provisions in Bilateral
Investment Treaties, The Yale Journal of International Law, Vol. 32:125, 169
(2007).

U9 yas Banifatemi, The Emerging jurisprudence on the Most-Favoured-
Nation treatment in investment arbitration, in Investment Treaty Law: Current
Issues 111, 241, 246 (A.Bjorkland I. Laid, S. Ripinsky ed., BIICL, 2009)
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120 yvorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 109-110 (University of Hamburg
2018).

12D vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 109-110 (University of Hamburg
2018).

22 Stephanie L. Parker, A4 Bit at a Time: The Proper Extension of the MFN
Clause to Dispute Settlement Provisions in Bilateral Investment Treaties, The
Arbitration Brief 2, No. (1)(2012): 30, 49-50 (2012)
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U2 zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
Interpretation off the Rails, Journal of International Dispute Settlement, Vol. 2
No. (1), 97, 103 (2011)
(2 Chan-Mo Chung, The MFN principle at peril in investment treaties,
Journal of Korea Trade, Vol. 2, No. 2, 15, 23-24 (2020)
U2 yannick Radi, The Application of the Most-Favoured-Nation Clause to the
Dispute Settlement Provisions of Bilateral Investment Treaties: Domesticating
(tl}é%e) ‘Trojan Horse’, EJIL 18 (2007), Vol. 18 No. 4, 757, 762 (2007).

Id.
2D Yannick Radi, The Application of the Most-Favoured-Nation Clause to the
Dispute Settlement Provisions of Bilateral Investment Treaties: Domesticating
the ‘Trojan Horse’, EJIL 18 (2007), Vol. 18 No. 4, 757, 762 (2007).
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128 7zackary Douglas, The MFN Clause in Investment Arbitration: Treaty
Interpretation off the Rails, Journal of International Dispute Settlement, Vol. 2
No. (1), 97, 106-113 (2011)

12 Yannick Radi, The Application of the Most-Favoured-Nation Clause to the
Dispute Settlement Provisions of Bilateral Investment Treaties: Domesticating
the ‘Trojan Horse’, EJIL 18 (2007), Vol. 18 No. 4, 757, 762-765 (2007).

139 7ackary Douglas, The MFN Clause in Investment Arbitration: Treaty
Interpretation off the Rails, Journal of International Dispute Settlement, Vol. 2
No. (1), 97, 103 (2011)

3D vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 222-224 (University of Hamburg
2018).



sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

Ba ge slanay) S of Sl lasdl 138 CauSs e cojy 88 asl o il
N Al el Y1 Al ayd 3k e daydd)

S psra aifid Ay Adala) alal Gyl sl o A8 Casy
G5t Bl e Alme B cme aifiy W ShaY) byl el ae gl
e 20 Yl (goeall ddgie Jagyd e 23 Ay LB g aSa Hsua sl
ASa dgag 09 gl s e oY AN oslal Gyl slan) a¥ls e
el Byl il ) ealh gop Vol 1w 8 oS jeaa
L7204

sleia) dduivs dlgall Jawi o g 4l Tl e @l e 0eSy
Sl a1 LU T Gasey a8y as ol dallae 3 ALISY La )il
S el Ayl gl Jaxs of ald e ddalall il ) esalll Lol sla
LN alpial 8 Jid G el Wl gl akailly aSlaall ) esalll Jia
toahae alyinl o by el Uad (ol Adgice panal Algal) Lgiacay ) Lalal
LT ) ddecas Agall DU s slgbal) csalusal

sl ge 3B oaldl e Jsall akanll JalS slie) Sy GIE )yl
oo (81 Of s (S D g Alaaly 4S5 Al oSladlly clinghl oY ks
da o saialy Joall wady Tasall 13gd Sy 4ol aSladl) oLl Lgad) aians
079 gl Lot el RS G (g (it f Ayl agile e

dfasal) 138 Caas

Aigll om Nl Taha) Uayd ey Tasal) 138 o ) (JJoall 48l (mns ey
piliy Aime B0 a3l aY) O Cum Jayall 130 elaniad o513 gyl lan o
G Loyl e ed Ml il (gl o Sl Slea e S s L
L35 (aliaial ady (soeall Adsiies Glan

(13214,

133 Vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 222-223 (University of Hamburg
2018).
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136 Article 26 of the ICSID Convention states that “Consent of the parties to
arbitration under this Convention shall, unless otherwise stated, be deemed
consent to such arbitration to the exclusion of any other remedy. A Contracting
State may require the exhaustion of local administrative or judicial remedies as
a condition of its consent to arbitration under this Convention.”

(37) Martin Dietrich Branch, Exhaustion of local Remedies in international
investment law, IISD Best Practices Series, 1 (January 2017).
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139 Vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 224-225 (University of Hamburg
2018).
(49 Final Report of the Study Group on the Most-Favoured-Nation clause,
adopted by the International Law Commission at its Sixty-Seventh session in
2015, P. 33, Yearbook of the International Law Commission 2015, Vol. 11
8Part Two).

* Martin Dietrich Branch, Exhaustion of local Remedies in international
investment law, IISD Best Practices Series, 7-14 (January 2017).
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(42 Martin Dietrich Branch, Exhaustion of local Remedies in international
investment law, IISD Best Practices Series, 1-16 (January 2017).

(%) Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign Investment Law Journal.

U4 Chan-Mo Chung, The MFN principle at peril in investment treaties,
Journal of Korea Trade, Vol. 2, No. 2, 15, 24-27 (2020)
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2018).
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(403, G. Merrills, INTERNATIONAL DISPUTE SETTLEMENT, fifth
editions, 83-111 Cambridge University Press (2011). See also, Vorgelegt von
Ulrike Moschtaghi, The Most-Favoured-Nation clause in International
Investment Law, Dissertation, 152 (University of Hamburg 2018).

14 Vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 149-152 (University of Hamburg
2018).

149 vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 227-228 (University of Hamburg

2018).
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(59 Final Report of the Study Group on the Most-Favoured-Nation clause,
adopted by the International Law Commission at its Sixty-Seventh session in
2015, P. 18-21, Yearbook of the International Law Commission 2015, Vol. 11
(‘Part Two).

3D Final Report of the Study Group on the Most-Favoured-Nation clause,
adopted by the International Law Commission at its Sixty-Seventh session in
2015, P. 18-21, Yearbook of the International Law Commission 2015, Vol. 11
Part Two).

52 Final Report of the Study Group on the Most-Favoured-Nation clause,
adopted by the International Law Commission at its Sixty-Seventh session in
2015, P. 18-21, Yearbook of the International Law Commission 2015, Vol. 11
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U39 Amit Kumar Sinha, An inquiry into the scope of MFN provisions in
bilateral investment treaties, 45 Brook. J. Int’1 L. 679, 732-735 (2020)

(39" Andrew Bell, FORUM SHOPPING AND VENUE IN
TRANSNATIONAL LITIGATION 335 (Oxford Univ. Press 2003).

59 yuyval Shany, THE COMPETING JURISDICTIONS OF
INTERNATIONAL COURTS AND TRIBUNALS (Oxford Univ. Press 2003).
See also, Joost Pauwelyn, Legal Avenues to “Multilateralizing Regionalism”
Beyond Article XX1V, in MULTILATERALIZING REGIONALISM
CHALLENGES FOR THE GLOBAL TRADING SYSTEM (Richard Baldwin
& Patrick Low eds., Cambridge Univ. Press 2009).

156 Edoardo Stoppini, Jurisdictional Impact of Most-Favoured-Nation Clauses,
Max Planck Institute Luxembourg, 12-13 (2017)
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(5D Stephen Fietta, Most Favoured Nation treatment and dispute resolution
under bilateral investment treaties: a turning point?, Int. A.L.R. 2005, 8(4),
131, 132-133 (2005).

%" Amit Kumar Sinha, An inquiry into the scope of MFN provisions in
bilateral investment treaties, 45 Brook. J. Int’1 L. 679, 735 (2020)

159 14 at 736. See also, Julien Chaisse, The Treaty Shopping Practice:
Corporate Structuring and Restructuring to Gain Access to Investment Treaties
and Arbitration, 11 Hastings Bus. L.J. 225, (*) (2015).

169 Amit Kumar Sinha, An inquiry into the scope of MFN provisions in
bilateral investment treaties, 45 Brook. J. Int’1 L. 679, 735-736 (2020)
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@D vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 224 (University of Hamburg 2018).
@12 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -

Foreign Investment Law Journal, P. 24 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
5_En.pdf )

@1 vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 224-225 (University of Hamburg

2018).
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@9 Suzy H. Nikiema, The Most-Favoured-Nation Clause in Investment
Treaties, IISD Best Practices Series, P. 13-20 (The International Institute for
Sustainable Development, February 2017).
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@19 vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 193-195 (University of Hamburg
2018).
@16 yorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 193-196 (University of Hamburg
2018).
@D vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation clause in
International Investment Law, Dissertation, 202-204 (University of Hamburg
2018).



sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

Gsindl N Ayl (oY) gall Jayd slsial e 8 Jg¥) ) mag
Gsinlly ducgunsall (3giall e bty Gl (e 4l o ducgingdl)
el dgalse b cpeall 4 cmin) @M sl QB s ed Z8)aY)
o o Lesinse Dal (668 atind) oyl ¢l i pminst) i b (5)6<))
cad) sia Y Taba) Dal 4l geaall

DB Aol (AsY) Aloal dayi dneals (o) iyt sed ABY ) L
8 duesumsall Goiadl ) Dol (oY) Asall Jayd slaial e Z e 25550
i) afaill Aus g l8) Jal e O legalsy I Gliseall o Sl
b DA dae 3 Y g Baesemsdl) Gaal) ) Aol V) Alpal) Ly
s sl Ggilall

Agall Jayds 3t apant e 8 Asliadl) k) Al Jeadl) & Jslig
AhhaY) Getall o) Lucguasall Goaall I elow aBlidail c¥ ey dile il oY)

el | Jucad
g o o] il St (3 ool | 0152 19 B bl i
eyl ol

gl

SV sl Aol IV Aledl) aya e U ARl Jouadll DA e
o) Ol el G oead) ol ) ALLYL LAd)aYs dacsiasall Bsiad)
Lyl 3¢l sl ) g paad Dlais 4Dl (53 Taall 13 desl Jon
s are Jh 3 Jedl) Tad) 13gd asall cilie aks 4 Il ey
Al LAY \ies s WS GLLYT 83 DA e IS gung Taall 138 Gl
G e gess ol G Lo Tasall 138 Gl 8 cpmend 1) cualan) Joliw @l
Jaadl 138 Gl o 35l (mas Giast DA sladly S (S5 Tasdl) 12a

Y gaban A Licgingall (Bghall e sa dle)il (oY) dlsall Loy )
Jalat YT Leind) dipcme Agal) agami cdajdll s Cangarg Jall (pn AsLE)
AT ial e lalaly ) dlleddl e dbiadl B Y Al oiaY) i)
Algall e Jal

G 0o do Y 5Ll e AlaY) s (Gl Jeadll 13 A0 Jal
Gilejlial) digus AlSa] e vl Aoyl JY1 Al bajd Ao awiag o aienal

[~ )



daSae dpale Aya (A gAN & gad) g cilual Al 8 danadiia Alaa) 433 5ilal) Alaal)
(ISSN: 2537 - 0758)

G el g AlSal e deail Lo 2 ally (AT £l 8 5a5asal
Mgl o galiin ) Z8haY) Gl U (e gy by L) aiad

Lps b sl Al Llead) lialall Giad) 138 e 58Y) daadll Jolin lly
ASSY U1 Gasall 2y Adsall ASal e DA e Aol Y1 Al
23gl s ae algll Joal) Tanal) 13 3L s 8 Camagt S Al cilin
Oka¥) Gy 8 U8 Les Tasd) 13g] sana palics abed cdlial 5 HSY)
Jolind (G Gasal) Ll cdavl) 28UEY) 8 535l Clejliall dgus Jaydl Jaaes
Lo sl Tasall 138 (e Tani Crieaiy aSaill il e Cjra ) HSAY)
dalias Gu Ol e Loy Alpally efieaad) G 38D 3 W) ST lalasl U<y
Apdll Jajd ) el Do) AEEY) i e slae¥) e Yy )bl
Banl) Gl el auiis Taall 13g] liblas Joling B Gaval) W Lle,ll oY)
Gl alSa] 8 aullly JAY) g eladY clail Al akanll Gl lSAY
e Dbl Joall gy 23k 8 Sl clbaagll b ald) Gasall sl Lasaal
Aol ) Aol Loyl Ao la A0aSs AL LBLEY) e (o glanl

Jou| il |
G ) G0 it ik | Gl (3 Gt A

Lyt s ¢ i e iiile Lliad b caliad Al oSatl il oladV) 138 aey
Lt 351 sletiad Al Clig Hld Jlad) caté lly dalgll Lladll o
st b Ladg LAle )l V) Agall Jayal Yieel gal clalal e cilejlic
V) Wgall Jaya SEY mpally Jdatll s ) dalgl) LLoadl) sda (bl
g Al ) Angilal) ANKEY) ekl ) oLl s eladV) e ey LAdle)ll
AN PN (PN VA PR P PR PN

@ Jarrod Wong, The Application of Most-Favoured-Nation Clauses to
Dispute Resolution Provisions in Bilateral Investment Treaties, 3 Asian J.
WTO & Int’l Health L. & Pol’y 171, 173-174 (2008).

@19 Orlando E. Silva, p. 62. See also, Elizabeth Whitsitt, Application of Most-
Favoured-Nation Clauses to the Dispute Settlement Provisions of Bilateral
Investment Treaties: An Assessment of the Jurisprudence, 27 No. 4 J. Energy &
Nat. Resources L. 527, 528-533 (2009). See also, Yas Banifatemi, The
Emerging jurisprudence on the Most-Favoured-Nation treatment in investment
arbitration, in Investment Treaty Law: Current Issues III, 241, 251
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(A.Bjorkland 1. Laid, S. Ripinsky ed., BIICL, 2009). See also, Stephanie L.
Parker, 4 Bit at a Time: The Proper Extension of the MFN Clause to Dispute
Settlement Provisions in Bilateral Investment Treaties, The Arbitration Brief 2,
No. (1)(2012): 30, 32 (2012)

@2 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Award of the Tribunal (13 November 2000) ICSID Review -

Foreign Investment Law Journal, P. 4 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
6_En.pdf)

@D Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Award of the Tribunal (13 November 2000) ICSID Review -

Foreign Investment Law Journal, P. 4 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
6_En.pdf’)

@22 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign Investment Law Journal, P. 7 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56

5 En.pdf )
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@3 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign  Investment Law  Journal, P. 10-11 (available  at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56

5 _En.pdf )

Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign Investment Law Journal, P. 11 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56

5_En.pdf )
[ )




sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

oSa3 Bagagall dsbuall Gl AN ke (Joall alaill ) esalll culla
2@l Bl i) diye M) (Bn Y by s say Gilsall G gl
052 3elY) w5 ) epalll & sl (e 558 g ey 4l Ddal)
cbsll eliadl) (e oSa Hgrim L jud

Lo jlall At 35h Jadd e dilesll V) Al Layi o) o

U oesalll Sla e S5 gl Gl Gl b Ll dubw o) @
A esalll Lajdd Jally ¢ lagll eladlly gyl Goa Bpdlae dgall aSasll
My LY IS A Al alal) el eca daw Y gl eleadl
L7 d ) cliaglaal) Wiuse o Lgal i)
W apee b (Wba) Dlein) ddeme gl Whaysl A maall b Lady

t ) sl e V) i) Ll ) gl e
(et b pull) Libuuls Lalid) 3990

GllE) 2 (s pe Wbl i) ) ae il Leoys U claaledl o o
s 6 lgalasinl oSa Yy aY) i) ae gl g ddaie e
i el o G iVl il o lede Gl Lol (gial

(YY)

<O Y Algal dpaiag
S gl Lays 3l o Wibd caaagl a8 Cpgll @ld o Tased Yiee) @
Aihal) Goaall (50 Jadh duc punsall Gopall oyt dile)ll
Sud) o el o Sual aie sa Doyl oY) Al Japd e argl) o @
Jiladd) Gy LDl ducsunga) dlabaddl oo lly Jlaay Cpyaivadl
Adhay)

@2 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign  Investment Law  Journal, P. 21-24  (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
5_En.pdf ) inclusive of all the mentioned arguments.

2% Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign Investment Law Journal, P. 15 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56

5_En.pdf )
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@2 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -

Foreign Investment Law Journal, P. 15 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
5 _En.pdf )

@ Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign Investment Law Journal, P. 14 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
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@2) It is this treaty which establishes the juridical link between the United
Kingdom and a third-party treaty and confers upon that State the rights enjoyed
by the third party. A third party treaty, independent of and isolated from the
basic treaty, cannot produce any legal effect as between the United Kingdom
and Iran: it is res inter alios acta”. Anglo-Iranian Oil Co. case (United Kingdom
v. Iran), Preliminary Objection, Judgment, I.C.J. Reports 1952, pp. 109-110.
Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No. ARB/97/7),
Decision on Jurisdiction (25 January 2000) ICSID Review- Foreign Investment
Law Journal, P. 16 (available at
http://icsidfiles.worldbank.org/icsid/I[CSIDBLOBS/Online Awards/C163/DC56
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@39 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -

Foreign  Investment Law  Journal, P. 16-17  (available  at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
5_En.pdf )

@D Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -

Foreign  Investment Law  Journal, P. 16-20  (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
5 _En.pdf )

@3 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -

Foreign  Investment Law  Journal, P. 17-18  (available  at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
5_En.pdf )

@3 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign Investment Law Journal, P. 20 (available at
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3% nIn]otwithstanding the fact that the basic treaty containing the clause does
not refer expressly to dispute settlement as covered by the most favoured
nation clause, the Tribunal considers that there are good reasons to conclude
that today dispute settlement arrangements are inextricably related to the
protection of foreign investors".

‘Traders and investors, like their states of nationality, have traditionally felt that
their rights and interests are better protected by recourse to international
arbitration than by submission of disputes to domestic courts, while the host
governments have traditionally felt that the protection of domestic courts is to
be preferred. The drafting history of the ICSID Convention provides ample
evidence of the conflicting views of those favoring arbitration and those
supporting policies akin to different versions of the Calvo Clause.

From the above considerations it can be concluded that if a third party treaty
contains provisions for the settlement of disputes that are more favourable to
the protection of the investor's rights and interests than those in the basic treaty,
such provisions may be extended to the beneficiary of the most favored nation
clause as they are fully compatible with the ejusdem generis principle.' Emilio
Agustin Maffezini v. Kingdom of Spain (ICSID Case No. ARB/97/7), Decision
on Jurisdiction (25 January 2000) ICSID Review - Foreign Investment Law

Journal, P. 20-21 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
5_En.pdf )

@5 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign Investment Law Journal, P. 21 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
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@ Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
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ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign  Investment Law  Journal, P.  23-24  (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
5_En.pdf )

%) Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign  Investment Law  Journal, P. 23-24  (available at
http://icsidfiles.worldbank.org/icsid/I[CSIDBLOBS/Online Awards/C163/DC56

5 En.pdf )
( )




sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

Shsial gy Loyl 138 asmy by () il LAl Sy atpedy cudliy Yoo
LA Al cilelie dugad agh I Aoyl oY) Agall Ly

—:(auSail) Jpd CiDIEAY) AN 2

SV L) culS 138 pasla) 8 dihide clejliall dugus dinh IS 13
ABLEY) iy 2aSY) Jia J9o 35 o) @lejliall Lgedl dina diph Lo pai
Al s3a & Adsdl) Blacl dbe Jie AT e of @l Ayl o jasi 53]
agaia) Slejliall dsud Ay il Llesll J¥) dlgall Japs Gals e Y
(20080 48EY) b e

—:aalll i)

selilly Joalitll (e el ey clejliad) dugedy Galdll aill oIS 1)
& okl Babl paSay ol IS8 1368 (el il (e Lgaliin) ae A dalal
ol Y (a) dlal awell Gedli (A 5 Gubiy 4e GUEDU Lle)ll
N gle Glay)

Uagpd s (S ditinal) 3 GAY) @ling)) oLl lagite ) Al <S55 8,
35 ol Al 3gh ege lejlial) Asad a5 ) Jaydll s 3Uai ad (a1 Tasidy
L Uil clliiel (ha Al
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http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56
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@) Scott Vesel, Clearing a Path through a Tangled Jurisprudence: Most-
favored-nation Clauses and Dispute Settlement Provisions in Bilateral
Investment Treaties, The Yale Journal of International Law, Vol. 32:125, 154
(2007).
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262 Siemens A.G. v. Argentine Republic (ICSID Case No. ARB/02/8),
Decision on Jurisdiction (August 3, 2004), P. 10-17 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/Online Awards/C7/DC508 _
En.pdf)

@) Siemens A.G. v. Argentine Republic (ICSID Case No. ARB/02/8),
Decision on Jurisdiction (August 3, 2004), P. 10-17 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/Online Awards/C7/DC508 _
En.pdf)

@9 Siemens A.G. v. Argentine Republic (ICSID Case No. ARB/02/8),
Decision on Jurisdiction (August 3, 2004), P. 17-18 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/Online Awards/C7/DC508 _
En.pdf

The Tribunal concurs with the Respondent...that the Contracting Parties had
intended through [Article] 10 (2) to give the local tribunals an opportunity to
decide a dispute first before it would be submitted to an international
arbitration. However, this does not mean that this provision requires the
exhaustion of local remedies as this rule has understood under international
law. Article 10 (2) does not require a prior final decision of the courts of the
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Respondent. It does not even require a prior decision of a court at any level. It
simply requires the passing of time or the persistence of the dispute after a
decision by a court. Siemens A.G. v. Argentine Republic (ICSID Case No.
ARB/02/8), Decision on Jurisdiction (August 3, 2004), P. 41-42 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/Online Awards/C7/DC508 _
En.pdf)

@69 Sijemens A.G. v. Argentine Republic (ICSID Case No. ARB/02/8),
Decision on Jurisdiction (August 3, 2004), P. 10-21 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/Online Awards/C7/DC508 _
En.pdf)

26 giemens A.G. v. Argentine Republic (ICSID Case No. ARB/02/8),
Decision on Jurisdiction (August 3, 2004), P. 29-45 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/Online Awards/C7/DC508 _

En.pdf)
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@) Siemens A.G. v. Argentine Republic (ICSID Case No. ARB/02/8),
Decision on Jurisdiction (August 3, 2004), P. 29-45 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/Online Awards/C7/DC508 _

En.pdf)
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@14,

@ Siemens A.G. v. Argentine Republic (ICSID Case No. ARB/02/8),
Decision on Jurisdiction (August 3, 2004), P. 76 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/Online Awards/C7/DC508 _
En.pdf)

@7 Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 7-11 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0354.pdf )
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@) Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 8-9 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0354.pdf )

@72 Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 7-11 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0354.pdf )

@) Scott Vesel, Clearing a Path through a Tangled Jurisprudence: Most-
Favored-Nation Clauses and Dispute Settlement Provisions in Bilateral
Investment Treaties, The Yale Journal of International Law, Vol. 32:125, 169
(2007).

@™ Tvar Alvik, Most Favoured Nation Treatment Application in International
Investment Arbitration A study on conflicting precedence in international
dispute settlement procedure, Thesis, 38-39 (University of Oslo— Faculty of
Law) (2011).
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@7 Tvar Alvik, Most Favoured Nation Treatment Application in International
Investment Arbitration A study on conflicting precedence in international
dispute settlement procedure, Thesis, 39 (University of Oslo— Faculty of Law)
(2011).

@79 Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 18 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0354.pdf )

@7 Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 18 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0354.pdf )
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@™ Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 12 (available at
httgg)s://www.italaw.com/sites/default/ﬁles/case-documents/ita0354.pdf )
@™ Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 17-18 (available at
ht%)s://www.italaw.com/sites/default/ﬁles/case-documents/ita0354.pdf )
%) Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 14 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0354.pdf )
@D Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 17 (available at
httzgys://www.italaw.com/sites/default/ﬁles/case-documents/ita0354.pdf )
%) Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 28 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0354.pdf )
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@%) Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 18-19 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0354.pdf )
@) Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 20 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0354.pdf )
@) Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 29 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0354.pdf )
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%) Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005), P. 31 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0354.pdf )

@) RosInvestCo UK LTd v. The Russian Federation (SCC Case No.
079/2005), Final Award (September 12 2010), P. 11-14 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0720.pdf)

%) RosInvestCo UK LTd v. The Russian Federation (SCC Case No.
079/2005), Award on Jurisdiction (October 1 2007), P. 16 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0719.pdf)

%) Tvar Alvik, Most Favoured Nation Treatment Application in International
Investment Arbitration A study on conflicting precedence in international
dispute settlement procedure, Thesis, 39-40 (University of Oslo— Faculty of
Law) (2011)
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%) Tyvar Alvik, Most Favoured Nation Treatment Application in International
Investment Arbitration A study on conflicting precedence in international
dispute settlement procedure, Thesis, 39-40 (University of Oslo— Faculty of
Law) (2011)

@D RosInvestCo UK LTd v. The Russian Federation (SCC Case No.
079/2005), Final Award (September 12 2010), P. 11-14 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0720.pdf)

@9 RosInvestCo UK LTd v. The Russian Federation (SCC Case No.
079/2005), Award on Jurisdiction (October 1 2007), P. 62-69 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0719.pdf)
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©19 Qalini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite Kingdom of
Jordan (ICSID Case No. ARB/02/13), Decision on Jurisdiction (November 29
2004), ICSID Review - Foreign Investment Law Journal (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C218/DC63
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©2D Qalini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite Kingdom of
Jordan (ICSID Case No. ARB/02/13), Decision on Jurisdiction (November 29
2004), ICSID Review - Foreign Investment Law Journal , P. 34-35 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C218/DC63
5 En.pdf)

©22) Salini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite Kingdom of
Jordan (ICSID Case No. ARB/02/13), Decision on Jurisdiction (November 29
2004), ICSID Review - Foreign Investment Law Journal , P. 38 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C218/DC63
5 En.pdf)

©) Qalini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite Kingdom of
Jordan (ICSID Case No. ARB/02/13), Decision on Jurisdiction (November 29
2004), ICSID Review - Foreign Investment Law Journal , P. 35 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C218/DC63
5 En.pdf)

©2 Salini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite Kingdom of
Jordan (ICSID Case No. ARB/02/13), Decision on Jurisdiction (November 29
2004), ICSID Review - Foreign Investment Law Journal , P. 35-39 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C218/DC63

5 En.pdf)
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©25) Salini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite Kingdom of
Jordan (ICSID Case No. ARB/02/13), Decision on Jurisdiction (November 29
2004), ICSID Review - Foreign Investment Law Journal , P. 7 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C218/DC63
5 En.pdf)

2% Qalini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite Kingdom of
Jordan (ICSID Case No. ARB/02/13), Decision on Jurisdiction (November 29
2004), ICSID Review - Foreign Investment Law Journal , P. 39-40 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C218/DC63
5 En.pdf)

G2) «“The Tribunal observes that the circumstances of this case are different.
Indeed, Article 3 of the BIT between Italy and Jordan does not include any
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provision extending its scope of application to dispute settlement. It does not
envisage “all rights or all matters covered by the agreement.” Furthermore, the
claimants have submitted nothing from which it might be established that the
common intention of the Parties was to have the MFN clause apply to dispute
settlement. Salini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite
Kingdom of Jordan (ICSID Case No. ARB/02/13), Decision on Jurisdiction
(November 29 2004), ICSID Review - Foreign Investment Law Journal , P. 39

(available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C218/DC63
5 En.pdf)

42 Salini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite Kingdom of
Jordan (ICSID Case No. ARB/02/13), Award of the Tribunal (January 31 200),

P. 39-40 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C218/DC16
73_En.pdf)

©2%) Salini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite Kingdom of
Jordan (ICSID Case No. ARB/02/13), Decision on Jurisdiction (November 29
2004), ICSID Review - Foreign Investment Law Journal , P. 56 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C218/DC63

5 En.pdf)
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39 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 7-9 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)
@D Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 7-9 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)
©3 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 7-9 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)
©3) Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005) (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)
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3% Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 23-31 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)

3% Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 23-31 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)
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@37 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 15-16 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)
©3%) Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 15-16 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)
3% Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 23 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)
49 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 59-76 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)
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G4) Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 59-76 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf).
Nowadays, arbitration is the generally accepted avenue for resolving disputes
between investors and states. Yet, that phenomenon does not take away the
basic prerequisite for arbitration: an agreement of the parties to arbitrate. It is
well established principle, both in domestic and international law, that such an
agreement should be clear and unambiguous. In the framework of a BIT, the
agreement to arbitrate is arrived at by the consent to arbitration that a state
gives in advance in respect of investment disputes falling under the BIT, and
the acceptance thereof by an investor if the later so desires. Doubts as to the
parties’ clear and unambiguous intention can arise if the agreement to arbitrate
is to be reached by incorporation by reference. Plama Consortium Limited v.
Republic of Bulgaria (ICSID Case No. ARB/03/24), Decision on Jurisdiction
(February 8 2005), P. 63 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)
[D]ispute resolution provisions in a specific treaty have been negotiated with a

view to resolving disputes under that treaty. Contracting States cannot be
presumed to have agreed that those provisions can be enlarged by incorporating
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:Berschader v. The Russian Federation
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dispute resolution provisions from other treaties negotiated in an entirely
different context.

G4 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 59-76 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)

©%) Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 75 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf) “When
a general word or phrase follows a list of specifics, the general word or phrase
will be interpreted to include only items of the same type as those listed.”
Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), Decision on Jurisdiction (February 8 2005), P. 60 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0669.pdf)
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G4 Vladimir Berschader and Michael Berschader v. Russian Federation (SCC
Case No. 080/2004), Award of the Tribunal (April 21 200), P. 3-7 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0079 _0.pdf)
%) Vladimir Berschader and Michael Berschader v. Russian Federation (SCC
Case No. 080/2004), Award of the Tribunal (April 21 200), P. 3-7 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0079 _0.pdf)
%) V]adimir Berschader and Michael Berschader v. Russian Federation (SCC
Case No. 080/2004), Award of the Tribunal (April 21 200), P. 3-7 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0079 _0.pdf)

( )




sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

i Jaais ol aSanl ol Ly y cands 285 T caY) b eadly akal
CSaly Bl e (V+) Bl L L et (sl aaty Aalall el
OSN3 Lo waat & palaid¥) al 1 ga by b aSaall o o (atié L
salall 8 ke Il IV Agall Laji ) petiaall atind a8y cdade (ge §j0las lia
gy Al 5 leliall A agiy ) Ll sy S AEEY) e ()
AL AEEY) aia Ay (@l gl Y el akanl) culal o laal)
Upall Lojs Sy "adlay) lehas )l el IS ol digll cadls g
Al um mimly e Aol ) Al Ly of gl iy "ol Y
oo Cuai Ally AEEY) JoSeig pn dgll Cadpial g AEEY) b Al Clups ay
34 s 4l Congs 98] Ug b i Aagied Lbadl) Al
Jeddd s of Aol AV algall Jya ols e ol bale Dawss cilallaiadll
o=t ) A el iy TAG Y (e L ducginsd) dildlly aseall
s el G ) el LY A i 93] Jalgalls adayy culglag A8l
Ala ol ail Gus cledliall g 353 Jadd S Y ddle il V) dlgall L yal
e i) Ageds agil Aol IV Agal) Ty alsial Y uds propes
Sl gy JB Al Angildl) gedal) Cilide jlaidl hapiud b Ledy
t AN gadl) Ao gl 13 B )
L ol Ll aga)
sasaaial eyl V) Alpall Lya ) o) Tl Ge eiedl cilly @
& alejliall g pasgal Moo S AEEY) e (Y) salall B adde
(7 gy~ il AN ASEY) Al b Loy ) —geag i) A8l

4D Vladimir Berschader and Michael Berschader v. Russian Federation (SCC
Case No. 080/2004), Award of the Tribunal (April 21 200), P. 3-7 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0079 _0.pdf)

©%) Vladimir Berschader and Michael Berschader v. Russian Federation (SCC
Case No. 080/2004), Award of the Tribunal (April 21 200), P. 3-7 (available at
https://www.italaw.com/sites/default/files/case-documents/ita0079 _0.pdf)

B Amr Abdo, The interpretation of International Investment Treaties: The
Application of MFN clauses to matters of dispute settlement in BITs, American
University in Cairo, Master’s Thesis, AUC Knowledge Fountain, 95-98 (2021)
39 y/ladimir Berschader and Michael Berschader v. Russian Federation (SCC
Case No. 080/2004), Award of the Tribunal (April 21 200), P. 22-29 (available
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and Republic of Colombia, Treaty Series No. 24 (2014), entered into force on
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(i%g)estment—agreements/treatv—ﬁles/ 3253/download
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agreements/treaty-files/4814/download
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Foreign Investment Law Journal. See also, Siemens A.G. v. Argentine
Repu;blic (ICSID Case No. ARB/02/8), Decision on Jurisdiction (August 3,
2004), P. 6-7

(4969 Suzy H. Nikiema, The Most-Favoured-Nation Clause in Investment
Treaties, 1ISD Best Practices Series, P. 23 (The International Institute for
(§1})17§tainable Development, February 2017).
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Sustainable Development, February 2017). Please also review Annex III of the
Agreement between the Government of Canada and the Government of
Burkina Faso for the Promotion and Protection of Investments, available at
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commerciaux/agr-acc/burkina_faso/fipa-apie/index.aspx?lang=eng#f48
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@9Syzy H. Nikiema, The Most-Favoured-Nation Clause in Investment
Treaties, 1ISD Best Practices Series, P. 24 (The International Institute for
Sustainable Development, February 2017). See also, Article 8.7 (4) of the
Comprehensive Economic and Trade Agreement between Canada of the one
part, and the European Union and its member states, available at
https://jusmundi.com/en/document/pdf/treaty/en-comprehensive-trade-and-
economic-agreement-between-canada-and-the-european-union-canada-eu-ceta-
2016-sunday-30th-october-2016
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“12) S'uzy H. Nikiema, The Most-Favoured-Nation Clause in Investment
Treaties, 1ISD Best Practices Series, P. 24 (The International Institute for
Sustainable Development, February 2017).
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@413 Ashraf M. A El Fakharani et al, Bilateral Investment Treaties and the
increase in Egyptian appearances before international arbitration tribunals,
A.JILC.L. 2021, 29(10) 40, 45 (2021)

“1% Final Report of the Study Group on the Most-Favoured-Nation clause,
adopted by the International Law Commission at its Sixty-Seventh session in
2015, P. 34-36, Yearbook of the International Law Commission 2015, Vol. 11
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19 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign Investment Law Journal, P. 24 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56

5_En.pdf )
[ )




daSae dpale Aya (A gAN & gad) g cilual Al 8 danadiia Alaa) 433 5ilal) Alaal)
(ISSN: 2537 - 0758)

a1 e el Jeag Y aily AEEY) aBge cubylll B e ey Loyl
Ale b I dlgall baja slesialy
O oSa igihgll ol ol ol aksill ) eoalll Gn sated) ds e

slaadll gl Joall kol ) esalll o Gmall e AglE) A8 ay

Whe o e AV Golll ) esalll i gt W W esalll o e ikl

cilejliall Lgad 350 o Aoyl oY) Algall Jayd (3Uai ae aden Jaydll 138

.(“V)‘&_BT, Jaa )‘j Jla

tAalide clejlial) dygud Ak cils 1) (o

Lsed gy A Aald Gleha) o paill gl agi of dall 13 a3k
G Base Gleba) (A eadl bl sa) oL i) ) gas e clejlidl
1 BB W5 8y Lol Hhy aSal A palais) Sy Y JAl 5 Ll
LNk oKl il HSaT 8 € (K gl

asi oF dal (e Leilisuly Lggins )l ) Aha) acldll o 8iSall o3 S5
selgdll o olall o eld Yy ALl am dama aSa (ged by i)
clilsl 3 lple pagatd) LahaY) acllly L8EY) sda b dalall dd)aY)
Lyd o e ol lpabaia) slani byl Algiee Lol digl any 3 (gl
Lys o Jully cpee IS0 Lavad ols 8 GDLY) ade @il (53 asal)
snall paddlly o gingall abaid¥h DAY ) sagae Loyl V) alsal
Lyd dwis pre i@ oyl a)) Jeels Jally )kl ade Gy )
A Adln) agh eleminl Bl Lad dle il V) Al

(417) Id

@1 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign Investment Law Journal, P. 24 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56

5_En.pdf )

Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID Review -
Foreign Investment Law Journal, P. 24 (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C163/DC56

5_En.pdf )
[ Vi ]




sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

E.:umad\ daSal) iBga

S clebuall e o Capll be iy (read) Cigdl )kl
Jilas (S 4l V) Gandl 138 5503 (e mydn el shg duyeaall dasSall lgile iy
By dadsall LAY pagal el DA e Lpadd) dosSall e
sl g asSall Janll d85 )1 Jala Dage Lgnddlic

BgV) b (e aSal Faad YA (o JSI b Lyendd) LasSall gl il
eae Jind G G yead) Apall 5 daal JS gadagall 138 ) S La 55aY)
L) i Vg Sg 3 ae dlein) cilejlia) s ua (e 2D A5l

Glejlial ged 2y sleiiad e dalya gailly (rad) (aglid) Jad by
Ileny goaiill Liadgall ALY 53swe & Lol AoV Algal) Jops Gl (pe
O atles 3eV1 138 Legydall 138 e (Y B58) Lesaldll salall 8 jlenay)
Al S 8 ally Aoyl Algdl e adp ) Al (gleall Qi 4 S
Aosatil gl e 8 Algall L 2 lins AU Vel 4yl
il

Gractil g AaA) Al ligdal) Giadl 138 (e YY) Jeadll (gm peid
DSAL aany @8 OS e JU Al gilal) ggiall dalasy Ly Guend)y gaaladl )
Jlaed) 13gd daialy la) Y ) el DY) o V) gialag Ll Augild daa JS )
o IS Lala ) plaillg saa o aSan e JS ) WeSee )l Cus
JSE b 5pS Luaal Al b IS iy b IS gsy o) WS ggedll g ylag
V) 13 il iy el Joall o JaaSlall e 4l V) sl il Al
Glejliall geds 353 M dileylly Jg¥) Agall Loyl aliial pae e dalya (ali
- atiadl T ) Geaall o gt AN a5

e I olat¥) g yealio Lol ticd Al 4 gdl) aad) JsY) Canaall 3 g
Sy 2 G Gaad) o) Ay Geiall ) Aoyl oV dlgal) by ol
Al Tyl dsial e sy S olad¥l g pealia Lol a1 g geaa)
eV oy ol ) Comadll Ll pelieaal] A1) Goaall ) dle il oY)

@200 Ashraf M. A El Fakharani et al, Bilateral Investment Treaties and the
increase in Egyptian appearances before international arbitration tribunals,
A.JILC.L. 2021, 29(10) 40, 40 (2021)

[ 11 ]



daSae dpale Aya (A gAN & gad) g cilual Al 8 danadiia Alaa) 433 5ilal) Alaal)

(ISSN: 2537 - 0758)

S Al iy ey sl gl sel e SS1 3 D sla) ) o
O Y1 LS ClEEY) e Canglly Gapall oo Sld 1 die LeSally Aol
o) Gl ela G Al Jpally el 2 & G5t pie o Al
le 2l ol ) Joall cleoSal Koy ) clal @yl cilbiagil) 5500 (o
ALY sl Akl oY) Al ayd el el (e a3 <)
ks

S5l sa s sl (sl bt L3 delgd) CLISEY) gan) Gl 138 Jsls
AISE s Y] il RaY) Gaiall Aoyl oY) Alpal oy
AV A dyd ) i Yy lede BaY) e sl i) Al Ciae Aagls
oo o e A Gsinl) B e pag (S Y] el derdi Aol
Opina Lo iy ©a) RS L) b sasase il Ggin sletial ik
gyl e Ao (gl culd (ghal Joa () Gy g8 Gula)

ol e ane ) ALY A dugl Jilwa s Caadl 1 L s,
Bloadly ASAY) ) ate i LAl ) Y1 a1 I8 oSas ) Adpal Asill
s b Angleiay Bl e U Y et i e s ) AdLadl
Sandls Y1 Ll ik ag Zeala s Al 20l 35ms paad L3 Ha¥)
ale pageaial Slejial A 35is ) S Aoyl ) gl Tyl o) (o
oS S el daY) Gaiall gLl ) S g3 Ny o) clalal s
b Sipnse Aigli st Agene O LAYl (VL dadl sk s
Sralie i oI sy elalV) B age o i Yy (@Al Al el
e sy o Adell I 1 Algall Loy e gl e 4iSels 3 iad) etiasdl
) oY) 5ase Al LA (e

Buges 353 ) Aoyl oY) Asall Jupd olsia) (miy 8 AY1 Gl L
ABEY) 3 e Gmpemiall LAY Gmpestll 3 aliandll 3a jumiy leslial
sl Aalias ) Gum Jsall hypealin ) oai dilyn Lo cundy ) Aol
Ss¢ 303 ) ALEY) el e S aaed e V) LYY Adsne
Bag2aal) Waaylgag dgall

o LY di Ly canall Jlgal 13g) danls Lla) 05 Y Gl 518 by
Al g yRlly el JY) Al duyd Aelial aSatl) clin ol ) ol

[ 1Y ]



sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

B o die J< Al @in i g olad) ) Lasin Yl el 2l
Dbl e aDlay 3l Ly V1 13e 8 Gl olany) ey slad¥) 138 o) el Y
S o L) Joall ad B 5 ulal) cppainnally Joall G gilall STl
128 (e Gl Joadll 3 gyl L U Gluagill g lal @lldy AJCEY1 o2
dSi bl Lgan Aall ek o)) () 5aS IS g Glhuagil) s ) LCanl
Loyall 13a el Aileially poluss ania

Liaad Cus dahally Gl goasall 138 Jgund das)l lae o Wils
oodlly AN L) ldls) e dals dadie (5 clacY (gaagalll Juadl)
G bl Cfinse A (sl Jeadl) pesti) 5. Aol Gslal) el 8 dnals (53
o5 Ay LA LAY a2 Lgphass ) dglead) Gl die Jo¥) Ganall Ganad
Ablply Legiage agal (o 4l Loy GLEEY) 03¢l ALlS 8)5a (bl
LaY) Geially dacgnsall Gsiall [ ABEN pialge 22a 23 S Gl Ll
sl Ly iy I

2l sgun el Y1 Asall Japd e g Gaaaid J5Y) Juall) slag
Mpall egum 8 Japil) 138 peadil die Jg¥) Cansall (ayat G alall  dgall (y53lal
Uagal A3 A0 QLY Gageal o) s L laaladll Lid 4.8W8) e YY 5 T
it S Gl W aledl JJoall gl aclgdl Wi 8 pdads 4l
Bkl (530 sl alanll wlie Led (aped (Al dudoall dgildl) foalaall (e diell
< el A1) Geiall e dile il oY) Adgall Loy

V) Aol Loy Glabail JIS3 e Jaealil) (o ol Gaah (SBY Jaadl) Lol
JEY Jo¥) Camadll aadd LaghaY) Gsiall 5 dcgnsall Gaiall I el
G s) e el sas e sagd) Ggaall I Lleyll JoY) Al Lyd o)
Gy A Gaad) L L lgiale ad s LRuls Jss CDAD ey s Jhy
AdhaY) Geaall ) dile il oY) Algall oyl ladail (saal

aSatll i A8l egn 8 ALl Cladail) a8l (i yed EIBN Juadl) olas
aSaill 3She o lenal] clejlie dugedl Jsall S5a0 ol lenad] cilelia b
Gasall Garadiy Ld 5 . Lyes alsgSiul ddoall Hladll 488 Jia 5)gdll dnds
Ay diall I Alel IV Al Jpd uuds B ausall slaiDU JoY)
Ll (gsleall sda 8 L3yl 3 ) 4 gslal) ol Calidiag Aslall ailul) (e

[ 1y ]



daSae dpale Aya (A gAN & gad) g cilual Al 8 danadiia Alaa) 433 5ilal) Alaal)

(ISSN: 2537 - 0758)

Apall dayd st A Unins SSY) o) Gacaal) olaiDl dearads xb SBI Gl
iy sl Gl Guad) elag LAdhaY) Gainl) I salsia) ve Aol AsY)
B Cnaall elag oladl JS (8 Ly Ji (Al Aol 2l ega 8 (palasy)
el Laps el Shlie ) £l Joal) Speadl lguaye bd Sluag dlay

< oafnall by ) Geaall N Do)l JgY)

Sl ol duouild
) dallly i)
daalall oyl Lagill ly calall JJoall 53l 8 Jasagl) gl sl aaad Lo ()
Slal

I3 Axalall chaniall ) —aalad) dsydaal) — Joall udall cctilipe oyl Lo (Y

ebd\ LA}J\ u).a\.d‘ ‘_g J.IA}S\ u_llﬁ‘).c u‘}u\ ) (\‘
paldl) daals dandae calall ool (ygilall duhyal daska ¢ pale cpall #Dla Lo (€
10)y oiSal) (iluuy
‘f A_uJAY\ ‘)\.A'.'\L.u‘}’\ ub)hn 4\4}4.»4 cc‘l}.\SJ AJL‘.U c‘)d.\; u.aﬁ JJA EPL (\
b L] el Liged o5 Al ¢ jehae a2 Geall we Gl v (¥
pladl Joall gilall )
Books:

e Andrew S. Bell, FORUM SHOPPING AND VENUE IN
TRANSNATIONAL LITIGATION (Oxford Univ. Press 2003)

e Mitsuo Matsushita et al, The World Trade Organization, Law,
Practice, and Policy, The Oxford International Law Library

e Barry Carter et al, International Law, Aspen (Fourth Edition)

e Mclachlan, Campbell et al., International Investment arbitration:
Substantive Principles, Oxford University Press (2007).

e M. Sornarajah, The international law on foreign investment,
Cambridge (Second Edition).

e Peter Van Den Bossche, The Law and Policy of the World Trade
Organization (Cambridge University Press 2005).

e J. G. Merrills, INTERNATIONAL DISPUTE SETTLEMENT,
fifth editions, Cambridge University Press (2011).

[ Y1t ]



sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

e Yuval Shany, THE COMPETING JURISDICTIONS OF
INTERNATIONAL COURTS AND TRIBUNALS (Oxford Univ.
Press 2003).

Articles:

e Matthias Busse et al, FDI Promotion through Bilateral Investment
Treaties More Than a Bit, Proceedings of the German
Development Economics Conference, Ziirich 2008, No. 4, Verein
fiir Socialpolitik, Ausschuss fiir Entwicklungslédnder, Gottingen,
(2008)(Conference Paper).

e Vorgelegt von Ulrike Moschtaghi, The Most-Favoured-Nation
clause in International Investment Law, Dissertation (University
of Hamburg 2018).

e Jarrod Wong, The Application of Most-Favoured-Nation Clauses
to Dispute Resolution Provisions in Bilateral Investment Treaties,
3 Asian J. WTO & Int’l Health L. & Pol’y 171 (2008)

e Jeswald Salacuse and Nicholas Sullivan, DO BITS REALLY
WORK?: AN EVALUATION OF BILATERAL INVESTMENT
TREATIES AND THEIR GRAND BARGAIN, 46 Harv. Int'l L.J.
77 (2005).

o Jeswald W. Salacuse, BIT by BIT: The Growth of Bilateral
Investment Treaties and their impact on foreign investment in
developing countries, Vol. 24 No. (3), 655 (1990).

o Julien Chaisse, The Treaty Shopping Practice: Corporate
Structuring and Restructuring to Gain Access to Investment
Treaties and Arbitration, 11 Hastings Bus. L.J. 225 (2015).

e PR  Thularidhass, @ Most-Favoured-Nation  Treatment in
International Investment Law: Ascertaining the limits through
interpretative principles, Amsterdam Law Forum, Summer
Edition, 3 (2015).

e Ashraf M. A El Fakharani et al, Bilateral Investment Treaties and
the increase in Egyptian appearances before international
arbitration tribunals, A.J.1.C.L. 2021, 29(10) 40 (2021).

e Paul Michael Blyschak, State Consent, Investor Interests and the
Future of Investment Arbitration: Reanalyzing the Jurisdiction of
Investor-State Tribunals in Hard Cases, 9 Asper Rev. Int’l Bus. &
Trade L. 99 (2009)



daSae dpale Aya (A gAN & gad) g cilual Al 8 danadiia Alaa) 433 5ilal) Alaal)

(ISSN: 2537 - 0758)

Alejandro Faya Rodriguez, The Most-Favored-Nation Clause in
International Investment Agreement A tool for treaty shopping?,
Journal of International Arbitration, 25(1): 89 (2008)

Yas Banifatemi, The Emerging jurisprudence on the Most-
Favoured-Nation treatment in investment arbitration, 1n
Investment Treaty Law: Current Issues III, 241 (A.Bjorkland I.
Laid, S. Ripinsky ed., BIICL, 2009)

William Lawton Kirtley, The Transfer of Treaty Claims and
Treaty-Shopping in Investor-State Disputes, The Journal of World
Investment & Trade, 428 (2009).

Stephen Fietta, Most Favoured Nation treatment and dispute
resolution under bilateral investment treaties: a turning point?,
Int. A.L.R. 2005, 8(4), 131 (2005).

Ivar Alvik, Most Favoured Nation Treatment Application in
International Investment Arbitration A study on conflicting
precedence in international dispute settlement procedure, Thesis
(University of Oslo— Faculty of Law) (2011).

Stephan W. Schill, Allocating Adjudicatory Authority: Most-
Favoured-Nation Clauses as a Basis of Jurisdiction— A Reply to
Zachary Douglas, Journal of International Dispute Settlement,
Vol. 2, No. 2, 353 (2001).

Scott Vesel, Clearing a Path through a Tangled Jurisprudence:
Most-favored-nation Clauses and Dispute Settlement Provisions in
Bilateral Investment Treaties, The Yale Journal of International
Law, Vol. 32:125, 146 (2007).

Stephanie L. Parker, A Bit at a Time: The Proper Extension of the
MFN Clause to Dispute Settlement Provisions in Bilateral
Investment Treaties, The Arbitration Brief 2, No. (1)(2012): 30
(2012)

Yannick Radi, The Application of the Most-Favoured-Nation
Clause to the Dispute Settlement Provisions of Bilateral
Investment Treaties: Domesticating the ‘Trojan Horse’, EJIL 18
(2007), Vol. 18 No. 4, 757 (2007).

Suzy H. Nikiema, The Most-Favoured-Nation Clause in
Investment Treaties, IISD Best Practices Series (The International
Institute for Sustainable Development, February 2017).

[ 111 ]



sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial

aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

Zackary Douglas, The MFN Clause in Investment Arbitration:
Treaty Interpretation off the Rails, Journal of International
Dispute Settlement, Vol. 2 No. (1), 97 (2011)

Chan-Mo Chung, The MFN principle at peril in investment
treaties, Journal of Korea Trade, Vol. 2, No. 2, 15 (2020)

Martin Dietrich Branch, Exhaustion of local Remedies in
international investment law, IISD Best Practices Series (January
2017).

Amit Kumar Sinha, 4n inquiry into the scope of MFN provisions
in bilateral investment treaties,45 Brook. J. Int’l L. 679 (2020)
Joost Pauwelyn, Legal Avenues to  “Multilateralizing
Regionalism™ Beyond Article XX1V, in MULTILATERALIZING
REGIONALISM CHALLENGES FOR THE GLOBAL
TRADING SYSTEM (Richard Baldwin & Patrick Low eds.,
Cambridge Univ. Press 2009).

Edoardo Stoppini, Jurisdictional Impact of Most-Favoured-Nation
Clauses, Max Planck Institute Luxembourg (2017)

Orlando E. Silva and John W. Boscariol, The widening of the
MFN obligation and its impact on investor protection, Int T.L.R.
2005, 11(2), 61 (2005)

Simon Batifort and J. Benton Heath, The new debate on the
interpretation of MFN Clauses in Investment Treaties: Putting the
Brakes on Multilateralization, The American Journal of
International law, Vol. 111:4, 873 (2018)

Philippe Gugler and Vladimir Tomsik, International Agreements
on foreign investments: North American vs. European approach,
working paper (2006) (available at

Gary Born and Wendy Miles, Global trends in international
arbitration, Global Legal Group, at 1

Peter Muchlinski, The rise and fall of the multilateral agreement
on investment: where now?, 34 Int’l Law. 1035

Kenneth Vandevelde, A brief history of international investment
agreements, 12 U.C. Davis J. Int’l L. & Ply’y, 183

Kenneth Vandevelde, The Bilateral Investment Treaty Program of
the United States, 21 Cornell Int’1 L.J.210

Georg Schwarzenberger, foreign investments and international
law, Frederick Praeger, at 135

[ 1y ]



daSae dpale Aya (A gAN & gad) g cilual Al 8 danadiia Alaa) 433 5ilal) Alaal)

(ISSN: 2537 - 0758)

Stephan Schwebel, The United States 2004 model bilateral
investment treaty: an exercise in the regressive development of
international law, at 5

Horacio Grigera Naon, State party investment disputes, at 265
(strengthening the relations with the Arab and muslim countries).
Jonathan Charney, International agreements and the development
of customary international law, 61 Wash. L. Rev. 971

Calvin Hamilton and Paula Rochwerger, Trade and investment:
Foreign direct investment through bilateral and multilateral
treaties, I8 N.Y. Int’l1 L. Rev. 9

Jeswald Salacuse and Nicholas Sullivan, DO BITS REALLY
WORK?: AN EVALUATION OF BILATERAL INVESTMENT
TREATIES AND THEIR GRAND BARGAIN, 46 Harv. Int'l L.J.
77

Table of Cases:

Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Decision on Jurisdiction (25 January 2000) ICSID
Review- Foreign Investment Law Journal (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/
C163/DC565 En.pdf )

Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7), Award of the Tribunal (13 November 2000) ICSID
Review- Foreign Investment Law Journal (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/
C163/DC566_En.pdf)

Siemens A.G. v. Argentine Republic (ICSID Case No. ARB/02/8),
Decision on Jurisdiction (August 3, 2004) (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/
C7/DC508_En.pdf)

Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No.
ARB/03/10), Decision on Jurisdiction (June 17, 2005) (available
at https://www.italaw.com/sites/default/files/case-
documents/ita0354.pdf )

Wintershall Aktiengesellschaft v. Argentine Republic (ICSID
Case No. ARB/04/14), Award of the Tribunal (December 8 2008)
available at

[ 1A ]



sy B Al L) cililE) B jaiieall Al aY) Geiall ) Ao b A A gal bl dlaial
aladl A gall ¢y gilal) a0 g8

Qlaay a8 Lo

(http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAward
s/C39/DC1492 En.pdf)

e Salini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite
Kingdom of Jordan (ICSID Case No. ARB/02/13), Decision on
Jurisdiction (November 29 2004), ICSID Review- Foreign
Investment Law Journal (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/
C218/DC635 En.pdf)

e Salini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite
Kingdom of Jordan (ICSID Case No. ARB/02/13), Award of the
Tribunal (January 31 200) (available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/
C218/DC1673_En.pdf)

e Plama Consortium Limited v. Republic of Bulgaria (ICSID Case
No. ARB/03/24), Decision on Jurisdiction (February 8 2005)
(available  at  https://www.italaw.com/sites/default/files/case-
documents/ita0669.pdf)

e Plama Consortium Limited v. Republic of Bulgaria (ICSID Case
No. ARB/03/24), Award of the Tribunal (August 27 2008)
(available at  https://www.italaw.com/sites/default/files/case-
documents/ita0671.pdf )

e Daimler Financial Services AG v. Argentine Republic (ICSID
Case No. ARB/05/1), Award of the Tribunal (August 22 2012)
(available at  https://www.italaw.com/sites/default/files/case-
documents/ital082.pdf )

e Ansung Housing Co., Ltd. v. People's Republic of China (ICSID
Case No. ARB/14/25), Award of the Tribunal (March 9 2017)
(available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/
C3885/DC10053 En.pdf)

e Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen
(ICSID Case No. ARB/14/30), Decision on Jurisdiction (May 31
2017) (available at
https://www.italaw.com/sites/default/files/case-
documents/italaw8968.pdf )

e RosInvestCo UK LTd v. The Russian Federation (SCC Case No.
079/2005), Award on Jurisdiction (October 1 2007) (available at

[ 114 ]




daSae dpale Aya (A gAN & gad) g cilual Al 8 danadiia Alaa) 433 5ilal) Alaal)

(ISSN: 2537 - 0758)

https://www.italaw.com/sites/default/files/case-
documents/ita0719.pdf)

e RosInvestCo UK LTd v. The Russian Federation (SCC Case No.
079/2005), Final Award (September 12 2010) (available at
https://www.italaw.com/sites/default/files/case-
documents/ita0720.pdf)

e Vladimir Berschader and Michael Berschader v. Russian
Federation (SCC Case No. 080/2004), Award of the Tribunal
(April 21 200) (available at
https://www.italaw.com/sites/default/files/case-
documents/ita0079_0.pdf)

e MTD Equity Sdn. Bhd. And MTD Chile S.A. v. Republic of
Chile, ICSID Case No. ARB/01/7, Award, 21 May 2004, available
at http://ita.law.uvic.ca/documents/MTD-Award.pdf.

e CMS GAS Transmission Company v. the Argentine Republic,
ICSID Case No. ARB/01/8, Award, 12 May 2005, 44 I.L.M 1205
(2005), available at
http://ita.law.uvic.ca/documents/CMS_ Final Award.pdf.

e International Instruments and Agreements:

rae djsgan dasSa G LY dileay aoadil G zlgal ggpde Blgus
e Bagadll) GAY Jodll pe lgadsi ymn (555 S e LasSa Gy Aupall

ICSID Convention.

Vienna Convention on the Law of Treaties.

UK Bilateral Investment Treaty Model (2008).

India Bilateral Investment Treaty Model (2015).

United States Bilateral Investment Treaty Model (2012).

[ 2 ]



