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The new Corona virus, COVID-19, is an infectious disease that
appeared in the city of Wuhan, China, and spread to almost all
countries of the world. The accidents that occur around the world
regarding the transmission of this virus have caused curiosity about
the criminal responsibility of transmitting the infection.

This study aims to expose the provisions of criminal responsibility
for transmitting infection with infectious diseases and epidemics due
to the danger in these acts to society.

The majority of legislators in the world have tended to deal with
the transmission of infection with infectious diseases and epidemics,
as is the case with the COVID-19 virus, on two axes: First: Putting
some criminal texts that criminalize violating the precautionary and
preventive measures necessary to reduce the spread of the disease or
epidemic, such as wearing masks and wusing alcohol-based

disinfectants, or Commitment to quarantine, whether in one of the
government agencies designated for this purpose, such as hospitals
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and others, or even commitment to personal home quarantine, as well
as texts that criminalize doing actions that would increase the spread
of the disease. Legislatively, and the second axis: regarding the
transmission of infection resulting in death or serious injuries, this
matter is left to the traditional texts that regulate murder and injury
according to the rules in force under normal circumstances.

This is what the Egyptian legislator adopted in the face of the
transmission of infection with epidemics and rampant diseases, as is
the case in the legislative confrontation with the Corona virus. The
Egyptian legislator issued several decades ago Law No. 137 of 1958
regarding the prevention of infectious diseases and health precautions,
which was amended in light of legislative procedures to confront the
virus. Corona by Law No. 142 of 2020, and the Corona virus was also
added to the first section of the table attached to the law, making it
equated with cholera, plague, anthrax and other dangerous epidemics
according to Minister of Health Resolution No. 145 of 2020.

In the same direction, we find the Turkish legislator, where the
issue of transmitting a disease to a person is not regulated as a crime
in the Turkish Criminal Code, so the acts of transmitting an infectious
disease can be considered intentional or unintentional killing resulting
from negligence in light of Articles 81, 82, 83, 85 of Turkish Penal
Code, or it can be considered intentional or negligent injury according
to Articles 86, 88, 89, or the crime of serious injury according to
Article 87.

In the same direction, the courts in the State of South Africa relied
on the judicial precedents they examined regarding the transmission
of infection with HIV (AIDS) regarding the transmission of infection
with the Corona virus.

Also, Canadian courts have analyzed whether a defendant who
suffers from a contagious disease can be found guilty of intentionally
spitting assault on a victim after examining whether the defendant
actually endangered the victim's life prior to the emergence of
COVID-19 through the legal framework governing criminalization
Transmission of HIV infection with AIDS, and this framework has
been adopted regarding criminal responsibility for transmitting
infection with the Corona virus.
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dead) Ll daps 3an Y Alily ¢srun 53 (A ol DA e LD
Glgill GsilE e AT By Balad) B duseed) BLAY) dagn AT adan ay Cas
Al pasdl Bl ely) 8 ey @) paddl) o oSa) G SH
Baad Gl (AN Aead) 55l 51 Aaiall joam ) gk B ek (Siy
ploel @Dl sal ale o b

G pa b Al Judl cum O cae Yol L slay) Jassg
S At ALSY) 008 o) Kay dilie Bl s o S D ousale
cAalial Llhar ag s Glaaddl (Sl Guar liel (e ) dai danglgud
o2 JS oSy Lnglordll Lall) o Lol BUlee B cuady B Geadl Y
Oo pepdll Slall desy W s dpcadll Gl 4 aam bl il ndd)
L)l

G pand agd (COVID-19 dasy dayll oS 13) 48l duzajdl) (¥
S aenidl Lla) o seall il 3l Led COVID-19 Jal alldl Ladl
O 136 cade jiaall delidl alad g dadlall waad caasg aadll LY
COVID-19 Jas el (Kad cain s e sl ol (& S dde il

rAalaiy) ) daasia G cligiall O g8 e AT ady Balal) (el 468 b Laddy ()
ARTICLE 86- (1) Person intentionally giving harm or pain to another person or
executes an act which may lead to deterioration of health or mental power of
others, is sentenced to imprisonment from one year to three years. (2) In case of
commission of offense of felonious injury; a) Against antecedents or
descendents, or spouse or brother/sister, b) Against a person who cannot protect
himself due to corporal or spiritual disability, c¢) By virtue of public office, d)
By undue influence based on public office, ¢) By use of a weapon, the offender
is sentenced to imprisonment from two years to five years
See: Turkish Criminal Code (Law No. 5237 of September 26, 2004).
https://www.wipo.int/edocs/lexdocs/laws/en/tr/tr1 71en.pdf
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Alall Tanall A€y (Juall Al gp sl (gal (ggieall GG OF 30 a2 e
Lo egun b 1305 Lol aund Al (goinadl S0 iy AN e (gginy YUY
b peial A b Sl s 8 4l (e LSH B il daSae ol e il
dubio &Y (gsiny Y b AL 5o @) g b 4B ALY Ag e SR
.(”)pro reo

& o COVID-19 Jany dayll oIS 13 Lae lail) iany &8N dulajal) (¥
OslE e ) o Balall (i (35 olS) dapa IS B (goaall Jiny 2l 4y (8
OB (e VYO Balall (i 3dg dola) Guanll Jad (S M8y SHIN Ciligaall
S liggal)l (gl e VT Bl L olSY) A aalali oty o Sl Cligiall
S sal) il ol aila o elueVlh AT Gadd aagd o Gl gan )
OsAY) Gy Yy Bty (T aT (ats (o 5 ujiall dijlas e gl dpeaal)

i ol g ()
See: Dr. Kiibra TUNC: OP. CIT., p: 1547.

i ol g ()
See: GPC File Nr. 2019/59, Decision Nr. 2019/493, 25.06.2019; GPC File Nr.
2014/253, Decision Nr. 2015/46, 17.05.2015.
“Turkish Court of Cassations also reaches the same result in its decisions by
applying the rule in dubio pro reo. When there is a doubt whether perpetrator
has intent for homicide or not in a case s’he attacks victim, the court decides
that s/he has intent for injury by using the rule in dubio pro reo®.
<karararama.yargitay.gov.tr>

59 A Ll 30a Y Jadl) Ladlia of Cun Gpaall slall) b Adde il Cillay Le \aag
el 4ally Absgl) Laduay (b)) (B alld cadle aall dald i b

:Aqjalasy) o danjia A cligial) OB e Y 1 Balal) gal g s Lasdy )
ARTICLE 106- (1) Any person who threatens another person by saying that he
intents to kill himself or one of his relatives, or to violate corporal or sexual
immunity of others, is punished with imprisonment from six months to two
years. (2) In case of performance of threat; a) By use of a weapon, b) By
unsigned letter or use of special signs concealing ones identity, ¢) By more than
one person, d) By taking advantage of the terror actions of existing or potential
organized groups, the offender is sentenced to imprisonment from two years to
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five years. (3) In case of commission of offense by threat resulting with
felonious homicide, felonious injury or damage to property, the offender is
additional punished from these offenses.
See: Turkish Criminal Code (Law No. 5237 of September 26, 2004).
https://www.wipo.int/edocs/lexdocs/laws/en/tr/tr171en.pdf

3 ol b ()
See: ONDER, Ayhan, Sahislara ve Mala Kars1 Ciiriimler ve Bilisim Alaninda
Suclar, Istanbul, 1994, p. 243; TEZCAN, Durmus/ ERDEM, Mustafa Ruhan/
ONOK, Murat, Teorik ve Pratik Ceza Ozel Hukuku, 17th edn, Ankara, 2019,
pp. 607-608.
See: ARTUC, Mustafa, Kisilere Kars1 Suglar, 2nd edn, Ankara, 2018, pp. 1323,
1337-1338.
“Insult is a statement of thought. Yet it is not committed via words all the time.
Sometimes it can be committed via actions. Such as giving someone the middle
finger, tearing a petition or report and throwing it into the face of an officer or
throwing cash in to the face of an officer (p.1323)”

el ola g2l (7)
See: UZULMEZ, ilhan, “Hakaret Sugu”, Ceza Hukuku Dergisi (CHD), Vol 5,
Iss 12, 2010 (pp. 41-71), p. 41, p. 50, “Reviling does not have a specific form.

It can be performed via writing, saying, picture, sign or action”, See in: Dr.
Kiibra TUNC: OP. CIT., p: 1548.
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SWY 8 L) 2 pead) gl Loyt ) lalaad JUeY| by gadd sf
Clay ¢ Agia gl Gane padd (e pasal) L) Ciadl sl jaall decaldll
pgl Jladl ol Gaill 13 8 by Vale ) e g ol Baal Gually
TasSa sl aall jaall cllliaY A8 Jud (e 203 Geadls

:Aulaiy) ) Leasie LA cilighal) gl (e VYO Balal) (ai 68 b Laddy ()
ARTICLE 125- (1) Any person who acts with the intention to harm the honor,
reputation or dignity of another person through concrete performance or giving
impression of intent, is sentenced to imprisonment from three months to two
years or imposed punitive fine. In order to punish the offense committed in
absentia of the victim, the act should be committed in presence of least three
persons.

(2) The offender is subject to above stipulated punishment in case of
commission of offense in writing or by use of audio or visual means directed to
the aggrieved party. (3) In case of commission of offense with defamatory
intent; a) Against a public officer, b) Due to disclosure, change or attempt to
spread religious, social, philosophical belief, opinion and convictions and to
obey the orders and restriction of the one’s religion, ¢) By mentioning sacred
values in view of the religion with which a person is connected, the minimum
limit of punishment may not be less than one year. (4) The punishment is
increased by one sixth in case of performance of defamation act openly; if the
offense is committed through press and use of any one of publication organs,
then the punishment is increased up to one third. (5) In case of defamation of
public officers working as a committee to perform a duty, the offense is
considered to have committed against the members forming the committee.

See: Turkish Criminal Code (Law No. 5237 of September 26, 2004).
https://www.wipo.int/edocs/lexdocs/laws/en/tr/tr1 71en.pdf

:Aulaiy) ) Leasie LA cilighal) gl (e 140 Balal) (ai 68 b Lady ()
ARTICLE 195-(1) Any person who refuses to comply with the precautions
imposed by the authorized bodies at places under quarantine to avoid spread of
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353 Alls & 4" Ozbek, Dogan and Bacaksiz Syll 4adll (aes Jsi elly
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disease from an ill or death person, is punished with imprisonment from two
months to one year.
See: Turkish Criminal Code (Law No. 5237 of September 26, 2004).
https://www.wipo.int/edocs/lexdocs/laws/en/tr/tr1 71en.pdf

s e o (%)
See: Dr. Kiibra TUNC: OP. CIT., p: 1549.

TN ui.:.... (V) (H)
See: Ozbek, Dogan and Bacaksiz: " also states that in case of a threat to injury
and act of injury in succession, the perpetrator shall be responsible for only
injury. However, the authors claims that in case of a threat to homicide and act
of injury in succession¢ the perpetrator shall be responsible for both threat and
injury "
(OZBEK/DOGAN/BACAKSIZ, p. 413).
Additionally, it is important to note that the act of spitting was not performed
by aiming threat but homicide. For this reason, there is no way to apply Art
106/3 even if both duress and injury are accepted to be committed and Art 44
applies.

:Alaiy) ) deasie G cilighal) O gl (e £ ¢ pdy Balall gl 58 b Lasdg ()
ARTICLE 44- (1) A person, who is considered to have committed more than
one offense through performance of an act, is punished from the offense which
requires imposition of heavier punishment.

See: Turkish Criminal Code (Law No. 5237 of September 26, 2004).
https://www.wipo.int/edocs/lexdocs/laws/en/tr/tr1 71en.pdf
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SR Gigas Agall (e dagdal) clblial) Al daxd Ao o 1) S
Wasl) Llay) sl Jual 5y joal) Lighall (3adad )5 puin (andll (5 TBuAAN dilal)
Pyl ) lailly el

lgle Gageaidl 2ugYL dalaid) cillalaay) dllie dajs i 1 dg¥) )
Cilay lly slaall ol lsll) Sha (e dana (Sl Jliad) Gl e V40 52l
oS3 Bl aclh lia of Lasg cdiuma aba) daii g5y Bl ()9 Oslal lele
shs Lapa IS8 @ Jedl) @IS Alls 8 )yl Sy shadl) il o AL
Baclall) yuall dapa Digie Gadi Gadi g (gl @l 4 pia dagag
(@l

i ol (1)
HAKERI, Hakan, Ceza Hukuku Genel Hiikiimler, 23nd edn, Ankara, 2020, p.
642;
DOGAN, Koray, “Tehlike Sucu ile Zarar Sugu Arasindaki Suglarin Igtimai
Sorunu”, TAAD, Iss 16, 2014 (pp. 179-208), pp. 179, 198;
DEMIREL, Muhammed, “Karar Analizi Tehlike Suglari- Zarar Suclar
Arasmdaki liskinin Igtima Kurallari Kapsaminda Degerlendirilmesi”, Journal
of Istanbul University Law Faculty, Vol 71, Iss 1, 2013 (pp. 1479-1488), pp.
1479, 1485.
Hakeri also states that even he does not agree with, it is possible to admit the
existence of joinder of offences and application of Art 44 TPC in this case
(HAKERI, p. 642). To constitute primary norm-subsidiary norm relationship
between offence of danger and offence of harm, protected legal values of the
offences should be totally or partially the same. Yet, if the victims are not the
same, it is not possible to constitute primary norm-subsidiary norm relationship
between the offence of danger and offence of harm. For instance, if the victim
of the offence of danger is society and the victim of the offence of harm is an
individual, there is no primary norm-subsidiary norm relationship between
these offences. In the case of different victims, if the offences are committed by
a single act, joinder of offences should be applied (DOGAN, p. 199). See in:
Dr. Kiibra TUNC: OP. CIT., p: 1550.
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ey ol Sl o G Y 13 e daall (S5yal andiil) COVID-19
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COVID- Jasi ol gl (g ¢ Allee e Hlais Y ol COVID-19 ilea
il saliaall aluaY) Jadas il 138 ¢l V) 13gd iy Caslall Jlatg clallae 19
Jo Gob ge JB den Gl e S (COVID-19 1 dually
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See: Dr. Kiibra TUNC: OP. CIT., p: 1551.
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i ) bl (gsinall G Al (g2e wanTy g vie 4l K5l
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i s g2 ()
See: Dr. Kiibra TUNC: OP. CIT., p: 1553.
Neor o abad) aasall i ()
iRy Ui.:.... (V) (“)
See: Dr. Kiibra TUNC: OP. CIT., p: 1543.
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i gl b (")
See: S Abdool Karim: “Criminalisation of transmission of SARS-CoV-2: A

potential challenge to controlling the outbreak in South Africa® SAMJ, April
2020. https://pricelesssa.ac.za/samj-criminalisation-of-covid-19.pdf
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See: Phiri v S (A 400/2012) [2013] ZAGPPHC 279; 2014 (1) SACR 211
(GNP) (8 August 2013).
https://www.saflii.org/za/cases/ZAGPPHC/2013/279.html

See: Annelize Nienaber: “ The ‘intentional’ sexual transmission of HIV: A note
of caution in light of Phiri v SA “ SAPL (2014), pages: from 522 to 533, p:
523.
https://repository.up.ac.za/bitstream/handle/2263/45445/Nienaber_Intentional
2014.pdf?sequence=1&isAllowed=y
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See: South Africa. Disaster Management Act of 2002. Regulations issued in
terms of section 27(2) of the Disaster Management Act, 2002. Government
Gazette No. 43107:318. 18 March 2020.
https://www. saps.gov.za/newsroom/convid regulations 2020.pdf

i gl g ()
See: Suhayfa Bhamjee: “ A TALE OF ATTEMPTED MURDER AND HIV ...
S v Nyalungu 2005 JOL 13254 (T)” Saint Louis University Public Law Review
2008, pages: 317 to 328.
https://journals.co.za/doi/pdf/10.10520/EJC85262
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See: South Africa. S v Nyalungu 2005 JOL 13254 T.
https://www.studocu.com/en-za/document/university-of-south-africa/legal-
research/s-v-nyalungu-2005-jol-13254-t/25759605
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See: TERRY SKOLNIK: “Criminal Law During (and After) COVID-19*
MANITOBA LAW JOURNAL| VOLUME 43 ISSUE 4, 2020, p ages: 145 to
180, p: 153.
file:///C:/Users/Administrator/Downloads/Criminal+Law+During+(and+After)
+COVID-19.pdf

sty olan V) (ﬁ)
See: TERRY SKOLNIK: OP. CIT., P: 153.
See: R v Maier, 2015 ABCA 59 (CanLlII), para 28.“ That said however, spitting
(particularly into the face of a complainant) is a demeaning and degrading form
of assault and one that is taken seriously by the courts of this province. We
reiterate this in light of the submissions of appellant’s counsel that would
somehow diminish or render less serious this type of assault .
https://www.canlii.org/en/ab/abca/doc/2015/2015abca59/2015abca59.html?sear
chUrlHash=AAAAAQAMMjAxXxNSBhYmNhIDUSAAAAAAE&resultindex=1

e ol g ()
See: TERRY SKOLNIK: OP. CIT., P: 154.
See: R. v. Custer (A.R.), 2013 SKPC 66. ““ The accused pleaded guilty to: (1)
assault with a weapon (crutches); (2) breach of officer's undertaking by
consumption of alcohol; (3) breach of adult probation order by failing to report
to a probation officer and breach of adult probation order by failing to take
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S s shallade Jaal sha (ae sle e GsS 228a dlue¥l o el
ohall bl sba (mje B agsall of Codiely dhas i allgl 8 i ol
S hd Gl ) s Jele A Cus YA Bl 3 sgeaid) el
el el ofy cug il Jal il 401K Gl i€ Ll ade aall
Ayl delall ol (jug b i a8l Jlan) lin (S o ash i ) AeSladl)
agiall dilial) Al —2 W) —ele V) dga il Cus maaa e gl ol 8

assessment/counselling or treatment for drug/alcohol abuse; (4) mischief by
cutting truck tires, in a value not exceeding $5,000; (5) failing to attend court;
and (6) assaulting a police officer (by spitting). The offences occurred between
June 2, 2011 and September 30, 2012.The Saskatchewan Provincial Court
sentenced the accused to four months in jail for assaulting a police officer
https://ca.vlex.com/vid/r-v-custer-r-681727181
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See: TERRY SKOLNIK: OP. CIT., P: 157.
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See: TERRY SKOLNIK: OP. CIT., P: 157.
See: R v Bear (CW), 2013 MBCA 96 [Bear (CW)].
The accused was charged, inter alia, with one count of aggravated assault for
spitting in a police officer's face at the police station. The accused was HIV
positive. The Manitoba Court of Queen's Bench, in a decision reported at 267
Man.R.(2d) 291, held that the Crown failed to prove the offence of aggravated
assault beyond a reasonable doubt, but convicted the accused of simple assault.
The Crown appealed. The Manitoba Court of Appeal allowed the appeal and
substituted a conviction of attempted aggravated assault for the conviction of
simple assault.
https://ca.vlex.com/vid/r-v-bear-c-680884285
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See: TERRY SKOLNIK: OP. CIT., P: 157.
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See: TERRY SKOLNIK: OP. CIT., P: 158.
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See: Mandatory Blood Testing Act, SO 2006, ¢ 26, s 2, 5(2); Mandatory
Testing and Disclosure Act, RSA 2006, ¢ M-3.5, s 2, 4; Mandatory Testing and
Disclosure Regulation, Alta Reg 190/2007.
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See: TERRY SKOLNIK: OP. CIT., P: 159-160.
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