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Abstract:
Witness testimony enables justice to obtain evidence that
contributes greatly to reaching the truth, and therefore the obligation

to testify is the duty of every person who was invited by the court to
testify to attend, but there are some exceptions to hearing testimony
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before the court, including the confession of the accused, and the
waiver About hearing witnesses before the criminal court, the
impossibility or inability to hear the witness, the impossibility of
summoning witnesses, and finally there may be an adjective attached
to the witness that prevents him from testifying.

The research aims to achieve the main goal of shedding light on
the statutory provisions that regulate exceptions to hearing witnesses
before the criminal court.

If the court is required to hear by itself and verify all evidence of
the case and adhere to the principle of oral and confrontation as one
of the principles of a fair trial, however, the study of cases excluded
from not hearing witnesses raised some problems.

I dealt with this research based on the fundamentalist approach
and the deductive (analytical) approach, and after conducting the
study I reached some results, the most important of which are: that
every confession issued by the accused during the period of false
arrest is a false confession in turn and the trial court does not have
discretionary power over it, unlike the confession Which is issued
following a false search, and if the accused does not stick to hearing
the witness before the court of first instance, this makes him waive his
hearing not only before the court of first instance, but also before the
court of appeal, and finally, concealing the identity of the witness
does not contradict the guarantee of a fair trial stipulated Article VI of
the Declaration of Human Rights, as long as the judicial authorities
have followed procedures to ensure the right of the accused.

key words: Witness- Court- Confession- Waiver- Oral.
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the rule was, that the subscribing witness must be produced, unless proof
be made that he is dead or cannot be found. DOUGLASS' LESSEE v.
SANDERSON, 2 U.S. 116 (1791).
https://supreme.justia.com/cases/federal/us/2/116/.
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(7D payl Bergman and Sara J Berman, the criminal law, Handbook, fifth
edition, the learning company, Inc, and its Licensors, 2003: As mentioned on
page 17/11:

The Defendant’sRight to Confront Witnesses

This section discusses the right of the defense to face and question witnesses who
provide evidence for the prosecution

Is the defense entitled to cross-examine the prosecution’s witnesses?

Yes. The “confrontation clause” of the Sixth Amendment gives defendants the right
to beconfronted by the witnesses against them. Implicit in the right to confront
witnesses is the right to cross-examine them. (Douglas v.Alabama, U.S. Sup.
Ct. 1965.) Prosecution witnesses have to come to court, look the defendant in
the eye and subject themselvesto questioning by the defense. The Sixth
Amendment prevents secret trials, and subject to limited exceptions forbids
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pros- ecutors from proving a defendant’s guilt withwritten statements from absent
witnesses.

Case Example: Bea Yussef is on trial for felony hit and run. A witness testified for the
prosecution, then suddenly became ill andhad to go to the hospital before
Yussef’s attorney could conduct cross-examination.

Question: What should the judge do?

Answer: The judge should strike the prosecution witness’s direct testimony from the
record and instruct the jury to disregard it. Even though Yussef’s inability to
cross- examine the witness is not due to any fault ofthe prosecution, the
prosecution cannot rely on witnesses whom the defense has not had an
opportunity to cross-examine. If the testimony was so important that jurors are
unlikely to be able to erase it from their minds, the judge might have to stop the
trial(declare a mistrial) and, if the prosecution wishes, start all over again:

Hearsay and the ConfrontationClause

The hearsay rule (see Chapter 18) and the Sixth Amendment confrontation clause
are somewhat similar—each seeks to provide defendants with the opportunity
to confront and cross-examine prosecution witnesses. The hearsay rule,
however, is so riddled withexceptions that it is not unusual for prosecu-tors to
successfully offer hearsay testimony from absent witnesses into evidence
against defendants. In theory, the confrontation clause would appear to render
many hearsayexceptions unconstitutional. However, the U.S. Supreme Court
has decided otherwise. The confrontation clause does not bar hearsay evidence
so long as the evidence is offered pursuant to a “firmly rooted” excep- tion to
the hearsay rule or is inherently relia-ble. (Idaho v. Wright, U.S. Sup. Ct. 1990.)

Case Example: Mary Kontrary is charged with drunk driving. On the day set for
her trial, the prosecutor announces that the arresting police officer is on
vacation. In lieuof the police officer’s testimony, the prosecu-tor asks the judge
for permission to offer intoevidence against Mary the officer’s police report
detailing the reasons for the arrest.

Question: Should the judge grant theprosecutor’s request?

Answer: Under the confrontation clause Mary has a right to confront and cross-
examine the police officer. The defense can’t cross-examine a police report.
Also, the police report does not fit within an exceptionto the hearsay rule. The
judge should dismissthe case or allow the prosecution to delay the trial, time
permitting.
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Sybil sharpe, Barrister, A guide to the use of tape and video recordings in

criminal and civil proceedings, formant publing, London, 1989, p.8.
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(59 1ook: Maryland v. Craig, 497 U.S. 836 (1990) Maryland v. Craig No. 89-478

Argued April 18, 1990, Decided June 27, 1990, 497 U.S. 836
The Confrontation Clause does not guarantee criminal defendants
an absolute right to a face-to-face meeting with the witnesses against

Page 497 U. S. 837

them at trial. The Clause's central purpose, to ensure the reliability of the evidence
against a defendant by subjecting it to rigorous testing in an adversary
proceeding before the trier of fact, is served by the combined effects of the
elements of confrontation: physical presence, oath, cross-examination, and
observation of demeanor by the trier of fact. Although face-to-face
confrontation forms the core of the Clause's values, it is not an indispensable
element of the confrontation right. If it were, the Clause would abrogate
virtually every hearsay exception, a result long rejected as unintended and too
extreme, Ohio v. Roberts, 448 U. S. 56, 448 U. S. 63. Accordingly, the Clause
must be interpreted in a manner sensitive to its purpose and to the necessities of
trial and the adversary process. See, e.g., Kirby v. United States, 174 U. S. 47.
Nonetheless, the right to confront accusatory witnesses may be satisfied absent
a physical, face-to-face confrontation at trial only where denial of such
confrontation is necessary to further an important public policy, and only where
the testimony's reliability is otherwise assured. Coy, supra, at 487 U. S. 1021.
Pp. 497 U. S. 844-850.

2. Maryland's interest in protecting child witnesses from the trauma of testifying in
a child abuse case is sufficiently important to justify the use of its special
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procedure, provided that the State makes an adequate showing of necessity in
an individual case. Pp. 497 U. S. 851-857.

(a) While Maryland's procedure prevents the child from seeing the defendant, it
preserves the other elements of confrontation and, thus, adequately ensures that
the testimony is both reliable and subject to rigorous adversarial testing in a
manner functionally equivalent to that accorded live, in-person testimony.
These assurances are far greater than those required for the admission of
hearsay statements. Thus, the use of the one-way closed circuit television
procedure, where it is necessary to further an important state interest, does not
impinge upon the Confrontation Clause's truth-seeking or symbolic purposes.
Pp. 497 U. S. 851-852.

(b) A State's interest in the physical and psychological wellbeing of child abuse
victims may be sufficiently important to outweigh, at least in some cases, a
defendant's right to face his or her accusers in court. The fact that most States
have enacted similar statutes attests to widespread belief in such a public
policy's importance, and this Court has previously recognized that States have a
compelling interest in protecting minor victims of sex crimes from further
trauma and embarrassment.
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(83 Rollin M. Perkins, cases and materials on criminal law and procedure, part 1,

the substantive criminal law, third edition, the foundation press, inc. 1996,

p.879. MCNABB V. united states, supreme court of the United States, 1943,
318. U.S. 332. 63S.CT 606.
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where justified by the circumstances, courts have allowed the remote
confrontation of...

DOES THE ADMISSION OF TRIAL TESTIMONY THROUGH THE USE
OF A LIVE SATELLITE TRANSMISSION VIOLATE THE SIXTH
AMENDMENT TO THE UNITED STATES CONSTITUTION, OR
ARTICLE 1, SECTION 16 OF THE FLORIDA CONSTITUTION,
WHERE A WITNESS RESIDES IN A FOREIGN COUNTRY AND IS
UNABLE TO APPEAR IN COURT?

Id. at 406. We have jurisdiction pursuant to article V, section 3(b)(4) of the
Florida Constitution. We answer the question in the negative.

David Harrell was charged with robbery and burglary of a conveyance. The
facts of the case are as follows. Pedro Mielniczuk and Perla Scandrojlio, a
married couple from Argentina, were on vacation in Florida. The couple
was robbed near the Miami Airport while attempting to return their rental
car. The couple was lost and stopped to ask a man for directions. After
being handed a map, the man reached into the car and grabbed the couple's
belongings. Before returning to Argentina, Scandrojlio identified Harrell in
a photographic line-up. Harrell's fingerprints also matched the prints lifted
from the couple's map. Harrell was subsequently arrested and tried for the
crime.

Before the trial, the State requested to introduce the testimony of the two
victims via satellite transmission. The State argued that satellite
transmission was necessary because the victims were unable to be
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physically present in the courtroom, both because of the distance between
the United States and Argentina and because of health problems that
Scandrojlio was experiencing. Over Harrell's objection, the trial judge
agreed to allow the testimony via satellite.

The following procedure was used at trial. There were two cameras in the
courtroom in Miami. One camera filmed the jury, and another filmed the
attorneys and the defendant. The judge was not filmed. There was also a
screen in the courtroom which allowed the people in the courtroom to see
the witness in Argentina. In Argentina, there was a camera which filmed
the witness and a screen which allowed the witness to see the courtroom in
Miami. The system permitted the defendant in Miami and the witness in
Argentina to observe each other. The oath was administered to each witness
by a deputy clerk in Miami, in the presence of the jury and the judge.
Because the witnesses did not speak English, an interpreter was used.

Some problems occurred during the satellite transmission. The visual
transmission of the victims' testimony was not simultaneous with the audio,
causing a split-second delay between what was said and what was seen.
Further, while Scandrojlio was testifying, she repeatedly looked at an
individual off the screen. The individual off the screen was Maria Alvarez,
who was the manager of the broadcast studio in Argentina. Initially, the
cameras focused only on Scandrojlio and not on Alvarez. This problem was
corrected, and the camera focused on both individuals.

Harrell was subsequently found guilty, and he appealed his conviction to the
Third District Court of Appeal. The district court upheld the conviction in
Harrell v. State, 689 So.2d 400 (Fla. 3d DCA 1997). The district court
concluded that the procedure did not violate the Confrontation Clause and
certified the question to this Court.
Court: Supreme Court of Florida. https://casetext.com/case/harrell-v-state-
113?__cf chl _tk=nciDipY78ZYalvyAh7TwtML TRVy9x2y4yGpl1D72qZc
-1678298730-0-gaNycGzNCmU
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DISCUSSION
I. The Use of Two-Way Closed-Circuit Television Testimony
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Gigante argues that the admission of Peter Savino's testimony via two-way,
closed-circuit television testimony from a remote location violated his Sixth
Amendment right "to be confronted with the witnesses against him." U.S.
Const. amend. VI. Gigante maintains that no compelling government
interest justified the deprivation of his constitutional right to a face-to-face
confrontation with Savino.

Preliminarily, we note the government's argument that Gigante waived his right
to confront Savino. The government asserts that by refusing to attend a
deposition of Savino pursuant to Rule 15, Fed. R. Crim. P., Gigante waived
his right to a face-to-face confrontation. More fundamentally, the
government argues that Gigante waived his confrontation rights through his
own misconduct, with protracted attempts to delay his own trial by feigning
incompetence. We need not resolve these questions relating to possible
waiver, however, because Gigante's claim fails on the merits: under the
circumstances of this case, the procedures by which Savino testified did not
violate Gigante's confrontation rights.

Peter Savino, a former associate of the Genovese crime family, was a crucial
witness against Gigante, providing direct testimony of his involvement in
the Windows scheme. As a cooperator with the government since 1987,
Savino was a participant in the Federal Witness Protection Program. At the
time of Gigante's trial in 1997, Savino was in the final stages of an
inoperable, fatal cancer, and was under medical supervision at an
undisclosed location.

The government made an application for an order allowing Savino to testify via
closed-circuit television due to his illness and concomitant infirmity. Judge
Weinstein held a hearing to determine whether Savino was able to travel to
New York to testify at Gigante's trial. At this hearing, an emergency
medicine physician employed by the Federal Witness Protection Program
testified that he had examined Savino and that "it would be medically
unsafe for [Savino] to travel to New York for testimony." Defense counsel
cross-examined the government physician and then presented an oncologist
of their own who testified that "it would not be life-threatening" for Savino
to travel to New York.

Judge Weinstein held in a published opinion that "[m]edical reports and
testimony for the government and defendant fully supported the
government's contention, by clear and convincing proof, that the witness
could not appear in court." United States v. Gigante, 971 F. Supp. 755, 756
(E.D.N.Y. 1997). Although Gigante attacks this determination, we review
this factual finding for clear error. Judge Weinstein's holding was supported
by evidence in the record and was not clearly erroneous.

Because of Savino's illness, Judge Weinstein permitted him to testify via two-
way, closed-circuit television, basing his decision upon his "inherent
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power" under Fed. R. Crim. P. 2 and 57(b) to structure a criminal trial in a
just manner. Gigante, 971 F. Supp. at 758-59. During his testimony, Savino
was visible on video screens in the courtroom to the jury, defense counsel,
Judge Weinstein and Gigante. Savino could see and hear defense counsel
and other courtroom participants on a video screen at his remote location.

Gigante's argument that this procedure deprived him of his right to confront
Savino amounts to the argument that his Sixth Amendment right could only
be preserved by a face-to-face confrontation with Savino in the same room.
We disagree. While the use of remote, closed-circuit television testimony
must be carefully circumscribed, Judge Weinstein's order in this case
adequately protected Gigante's confrontation rights.

The Supreme Court has declared that "the Confrontation Clause guarantees the
defendant a face-to-face meeting with witnesses appearing before the trier
of fact." Coy v. lowa, 487 U.S. 1012, 1016 (1988). In Coy, the Court
reversed the defendant's conviction for sexual assault after a 13-year-old
alleged victim was permitted to testify out of sight of the defendant. See id.
at 1022. However, the right to face-to-face confrontation is not absolute; in
Maryland v. Craig, 497 U.S. 836 (1990), the Court held that one-way
closed-circuit television testimony by a child witness in an abuse case may
be permissible upon a case-specific finding of necessity. See id. at 857.

The Supreme Court explained that "[t]he central concern of the Confrontation
Clause is to ensure the reliability of the evidence against a criminal
defendant by subjecting it to rigorous testing in the context of an adversary
proceeding before the trier of fact." Id. at 845. The salutary effects of face-
to-face confrontation include 1) the giving of testimony under oath; 2) the
opportunity for cross-examination; 3) the ability of the fact-finder to
observe demeanor evidence; and 4) the reduced risk that a witness will
wrongfully implicate an innocent defendant when testifying in his presence.
See id. at 845-46.

The closed-circuit television procedure utilized for Savino's testimony
preserved all of these characteristics of in-court testimony: Savino was
sworn; he was subject to full cross-examination; he testified in full view of
the jury, court, and defense counsel; and Savino gave this testimony under
the eye of Gigante himself. Gigante forfeited none of the constitutional
protections of confrontation.

There is some dispute over whether Savino could see Gigante himself in the
background of his monitor. However, it is clear that Judge Weinstein
afforded defense counsel the opportunity to place Gigante's televised visage
squarely before Savino (Mr. Culleton was to cross-examine Savino):

THE COURT: Is this where you wish the camera —

MR. CULLETON: Exactly. He can look at me and I'll be looking at him.

THE COURT: You don't want him to look at the defendant?
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MR. CULLETON: Not necessary.

THE COURT: And you don't want the defendant to look directly eye to eye?

MR. CULLETON: We don't need it. Absolutely not, Judge.

Gigante, having explicitly declined the option of being viewed by Savino, has
waived any claim of error based on that deprivation.

In Craig, the Supreme Court indicated that confrontation rights "may be
satisfied absent a physical, face-to-face confrontation at trial only where
denial of such confrontation is necessary to further an important public
policy and only where the reliability of the testimony is otherwise assured."
Craig, 497 U.S. at 850. Gigante secks to hold the government to this
standard and challenges the government to articulate the important public
policy that was furthered by Savino's testimony. However, the Supreme
Court crafted this standard to constrain the use of one-way closed-circuit
television, whereby the witness could not possibly view the defendant.
Because Judge Weinstein employed a two-way system that preserved the
face-to-face confrontation celebrated by Coy, it is not necessary to enforce
the Craig standard in this case.

A more profitable comparison can be made to the Rule 15 deposition, which
under the Federal Rules may be employed "[w]henever due to exceptional
circumstances of the case it is in the interest of justice that the testimony of
a prospective witness of a party be taken and preserved for use at trial."
Fed. R. Crim. P. 15(a). That testimony may then be used at trial "as
substantive evidence if the witness is unavailable." Fed. R. Crim. P. 15(e).
Unavailability is defined by reference to Rule 804(a) of the Federal Rules
of Evidence, which includes situations in which a witness "is unable to be
present or to testify at the hearing because of . . . physical or mental illness
or infirmity." Fed. R. Evid. 804(a)(4).

The decision to permit a deposition under Rule 15 "rests within the sound
discretion of the trial court and will not be disturbed absent clear abuse of
discretion.” United States v. Johnpoll, 739 F.2d 702, 708 (2d Cir. 1984)
(internal citations omitted). "It is well-settled that the ‘exceptional
circumstances' required to justify the deposition of a prospective witness
are present if that witness's testimony is material to the case and if the
witness is unavailable to appear at trial." Id. at 709. Under the
circumstances of this case, Judge Weinstein could have admitted Savino's
testimony pursuant to Rule 15 without offending the confrontation clause.
See United States v. Salim, 855 F.2d 944, 954-55 (2d Cir. 1988); Johnpoll,
739 F.2d at 710.

Judge Weinstein considered the utility of a Rule 15 deposition for preserving
Savino's testimony and noted that the government was "able to make the
threshold showing entitling it to a [Rule 15] deposition." Gigante, 971 F.
Supp. at 758. Had Judge Weinstein allowed a deposition, this would not
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have been an abuse of discretion, given the medical evidence of Savino's
poor health. However, due to the joint exigencies of Savino's secret location
and Gigante's own 1ill health and inability to travel, Judge Weinstein
concluded that "deposing the witness is not appropriate," and that
"contemporaneous testimony via closed circuit televising affords greater
protection of [Gigante's] confrontation rights than would a deposition." Id.
at 758-59.

We agree that the closed-circuit presentation of Savino's testimony afforded
greater protection of Gigante's confrontation rights than would have been
provided by a Rule 15 deposition. It forced Savino to testify before the jury
and allowed them to judge his credibility through his demeanor and
comportment; under Rule 15 practice, the bare transcript of Savino's
deposition could have been admitted, which would have precluded any
visual assessment of his demeanor. Closed-circuit testimony also allowed
Gigante's attorney to weigh the impact of Savino's direct testimony on the
jury as he crafted a cross-examination.

Closed-circuit television should not be considered a commonplace substitute
for in-court testimony by a witness. There may well be intangible elements
of the ordeal of testifying in a courtroom that are reduced or even
eliminated by remote testimony. However, two-way closed-circuit
television testimony does not necessarily violate the Sixth Amendment.
Because this procedure may provide at least as great protection of
confrontation rights as Rule 15, we decline to adopt a stricter standard for
its use than the standard articulated by Rule 15. Upon a finding of
exceptional circumstances, such as were found in this case, a trial court
may allow a witness to testify via two-way closed-circuit television when
this furthers the interest of justice.

The facts of Savino's fatal illness and participation in the Federal Witness
Protection Program, coupled with Gigante's own inability to participate in a
distant deposition, satisfy these exceptional circumstances requirement, and
Judge Weinstein did not abuse his discretion by allowing Savino to testify
in this manner. Savino's testimony did not deprive Gigante of his right to
confront his accuser under the Sixth Amendment.

United States Court of Appeals, Second Circuit: https://casetext.com/case/us-v-

gigante-7.
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Doorson v the Netherlands (App no 205241/92) ECHR 26 March 1996 (The

applicant is a Dutch citizen, born in 1958 and resident in Amsterdam. He was
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arrested in 1988 on allegations of drug-related offenses. The case concerns the
alleged unfairness of criminal proceedings against the applicant in respect of
the administration of evidence before the trial court. The applicant invokes
Article 6 paras. 1 and 3 of the Convention.

Citation: Doorson v the Netherlands (App no 20524/92) ECHR 26 March 1996
(from the official press-release prepared by the Registry Office of the European
Court of Human Rights)

DOORSON V. the Netherlands, judgement of 26 March 1996 application no
20524/92, reports 1996— 11, paras. 72-73.

Laetitia Bonnet, LA PROTECTION DES TEMOINS PAR LE TRIBUNAL
PENAL INTERNATIONAL POUR L’EX-YOUGOSLAVIE (TPIY) 2005.

Droits fondamentaux, n° 5, janvier- décembre 2005.
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