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Cost allocation and guarantee in third party financing
arrangements in international commercial arbitration

Summary:
Third-party financing arrangements <or what is called third-party

financing (TPF) <have become an inevitable necessity in financing
arbitration procedures ¢«in order to ensure the continuation of arbitration
as a preferred tool for settling commercial disputes <especially
investment disputes <after the exorbitant costs required by the procedures
for proceeding with arbitration claims. Even reaching a judgment of
litigation <to a degree that may be difficult for many plaintiffs to bear ¢
which warns of the possibility of refraining from arbitration in the event
that financial resources are not available to cover the costs of arbitration ¢
even if they are not parties to the dispute.

Despite the great challenges facing the phenomenon of funding
from non-parties to the arbitral litigation <as a phenomenon alien to the
privacy of arbitration ¢«it may overthrow the constants of arbitration on
which it has been based since its birth as a special judiciary for
adjudicating commercial disputes <«and among the most important of
these pillars is the confidentiality of the dispute and the impartiality and
independence of the arbitral tribunal. For arbitration by the parties to the
conflict imposed acceptance of this relatively recent phenomenon.

Therefore «practitioners and those interested in arbitration
preferred to search for ways to address the challenges facing the
phenomenon of funding from third parties in return for accepting this
phenomenon «which was taken as a tool to manage arbitration risks and
overcome the exorbitant cost of arbitration in order to reach justice ¢
despite the risks that this phenomenon bears in itself.

One of the biggest challenges facing the phenomenon of third-
party financing is how to distribute and guarantee costs <and whether the
arbitral tribunal has the ability to grant a guarantee for the costs of the
parties during the arbitration period. This is as a precaution to ensure a
party seeking such an order from being subjected to frivolous and costly
arbitration by an unfair <but opportunistic «under-assed party ¢«in the
event of an adverse order on costs. This will be clear to us through the
research presented.
key words: Funding arrangements, commercial arbitration, third party
financing, litigation financing, cost allocation, cost guarantee, arbitration
expenses, third party financing.
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(1) -Nadia Darwazeh & Adrien Leleu, “Disclosure and Security for
Costs or How to Address Imbalances Created by Third-Party Funding”,
Journal of International Arbitration, Vol 33 (Issue2), Kluwer Law
International (2016) at pge: 125.

(2) - https://en.wikipedia.org/wiki/Legal financing.

(3) - Stavros Brekoulakis, The impact of third party funding on
allocation of costs and security for costs applications: The ICCA-Queen
Mary Task Force Report, 18 February 2016, Kluwer Arbitration Blog ’
<http:// kluwerarbitr ationblog.com/2016/ 02 /18 / the-impact-of-third-
party-funding-on-allocation-for-costs-and-security-for-costs-
applications-the-icca-queen-mary-task-force-report> accessed 15 June
2017.



daSaa dale Alaa (8 53RN & gand) g bl Al & daaiia Alaa) 433 gildl) Alal)

(ISSN: 2537 - 0758)

ALY Jseale B8 gl Galsadl of Jaill oSa el e sdle
I Ostag LY (B osadd) o) Gus Ol e Alsaddl (ggleall (& s3ykaal
(TPF) sl Jagai Jasg Las cpadatill ggu (galiiy cmupe dulla dadd allas Jonds
Osyadll Ly alag 5ale
Jyaal) iyl 4 el 8 Cilign sodi ) (Jsal) )laall aanll (ool aily
s o 0% O Jills P ppemna dugaill e deany 3 Ciplall of b Ll
s Sl A o) J8 el e sdle L alanal) Sl cligly Al oy
Jyaall (Y) uSlae CallSs gy Juall g Jsadd Sal las caglhaall aliaial)
Bland?) (aSa Clebal b bk Gal o AS A8li) e cudsdl e Gl
Jh S Ll Jans 3 Jgaall o Gl Bylas’ aiail) digl ad (93
ol e S L Jad Alls ag (Digaill afanll al dbay & agal
aly Wl Cagddl Vi ) sylay) cass agy . (oSl g iy b Jsadlls
i w3 13) (Olsaall ok ccldlaall canas 13 :ad) & 'Gambler's Nirvana'
peia kil o Sa Y Al Osliaall ks Gl cilsas dgn 2 il slIS
Ol U Gl Aad 3 Oslpad) Lo @l Als 3l Lea (A 238 e
Daad) (e Jugall Aaadally juan AT and slae) 2 aily () pualy Wl gl

(4) - Nadia Darwazeh & Adrien Leleu, “Disclosure and Security for
Costs or How to Address Imbalances Created by Third- Party Funding”,
op. cit, pg: 127.

(5) -Nadia Darwazeh & Adrien Leleu, “Disclosure and Security for
Costs or How to Address Imbalances Created by Third- Party Funding”,
op. cit, pg: 127.

(6) -Kalicki, “Security for Costs in International Arbitration”, 3(5)
Transnational. Dis. Mgt. 1 (December 2006)..

(7) -Kalicki, “Security for Costs in International Arbitration”op. cit

(8) -Assenting Reasons of Gavin Griffith, RSM Production Corp. v.
Santa Lucia, ICSID Case No. ARB/12/10, Decision on Saint Lucia’s
Request for Security for Costs, (2014), at Pp: 12—13.

(9) - Kalicki, “Security for Costs in International Arbitration”, op. cit;
Duarte G Henriques, Arbitrating Disputes Third- Party Funding: A
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Parallel With Arbitration in the Financing Sector, 2018, p: 1, @:
Electronic copy available at: https://ssrn.com/abstract=3285723.

(10) - George Kahale III, “Is Investor-State Arbitration Broken?”,
Transnational Dis. Mgt. 33 (2012).

(11) - Jennifer A. Trusz, “Full Disclosure? Conflicts of Interest Arising
from Third-Party Funding in International Commercial Arbitration”,
Georgetown University Law, (2010).

(12) -Jennifer A. Trusz, “Full Disclosure? Conflicts of Interest Arising
from Third-Party Funding in International Commercial Arbitration”, op.
cit.

(13) - Nadia Darwazeh & Adrien Leleu, “Disclosure and Security for
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(14) - Sai Anukaran, Security for Costs in International Commercial
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Funding, ARBITRATION, The International Journal of Arbitration,
Mediation and Dispute Management, Volume 84 Issue 1 February 2018,
ISSN: 0003-7877, p: 77.
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Nieuwveld- Victoria Shannon Sahani, Third- Party Funding in
International Arbitration (The Netherlands): Wolters Kluwer, 2017,
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(69) - Thibault De Boulle, Third Party Funding in International

Commercial Arbitration — op. cit, p: .Y1

(70) - S. Menon, “Some Cautionary Notes for an Age of Opportunity”,

Chartered Institute of Arbitrators International Arbitration Conference
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(76) - Nicolas Costabile and Anthony Lynch, Applicable Law In
Arbitrations Involving Third-Party Funding AgreementsS, op. cit, para
28 -29, P: 170.
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-Thibault De Boulle, Third Party Funding in International Commercial
27. Arbitration — op. cit, p:
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(79) -Thibault De Boulle, Third Party Funding in International
Commercial Arbitration — op. cit, p: 29.
(80) - Ines Nasr, Third-Party Funding in International Arbitration,
Dissertation for Fulfillment of Requirements for the Degree of Master in
Common law, Republic of Tunisia Ministry of higher education and
scientific research university of Carthage faculty of leagal, political, and
social sciences of Tunisia, p: 6.
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(81) - Stavros Brekoulakis, The Impact of Third Party Funding on
Allocation for Costs and Security for Costs Applications, op. cit

(82) - Sai Anukaran, Security for Costs in International Commercial
Arbitration: Mandate, Exercise of Mandate, Standards and Third Party

Funding, op. cit, p: 77.
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(83) - Ondrej Svoboda — Jan Kunstyi: Third Party to Pick up the Bill?
Cost Issues Relating to Third Party Funding in Investment Arbitration,
CYIL 7, (#2016), p: 432.

(84) - Thibault De Boulle, Third Party Funding in International
Commercial Arbitration, op. cit, p: 69.
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(85) - See Rules of art. 37 ICC Arbitration Rules, art. 31 ICDR
Arbitration Rules, art. 28 LCIA Arbitration Rules, art. 61(2) ICSID
Convention, and art. 42(1) UNCITRAL Arbitration Rules. see generally
G. Born, International Commercial Arbitration, Alphen aan den Rijn,
Kluwer Law International, 22009, pp: 2488-2502.

(86) -M. Scherer, “Out in the open? Third-party funding in arbitration”,
op. cit, P. 56-

(87) - Eric DE Brabandere, Julia Lepeltak, ‘Third-Party Funding in
International Investment Arbitration’ op. cit, p. 388.

(88) - Cf. Matthew Hodgson, Cost allocation in ICSID arbitration:
theory and (mis)application.
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(89) - Ondrej Svoboda - Jan Kunstyr, Third Party to Pick up the Bill?
Cost Issues Relating to Third Party Funding in Investment Arbitration,
op. cit, P. 432.
(90) - Eric DE Brabandere, Julia Lepeltak, “Third party funding in
international investment arbitration”, op. cit. p. 11.
(91) - ICC Rules arts 31.1 and 31.3.
(92) - LCIA Rules art.28.3.
(93) - Sai Anukaran, Security for Costs in International Commercial
Arbitration: Mandate, Exercise of Mandate, Standards and Third Party
Funding, op. cit, p: 77.
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(95) - See Civil Procedure Rules, rule 44.2(2)(a) for litigation and
Arbitration Act 21996, sec. 61(2) for Arbitration in England.
(96) - See generally W. Klirtley and K. Wietrzykowski, “Should an
Arbitral Tribunal Order Security for Costs When an Impecunious
Claimant Is Relying upon Third-Party Funding?”, 30(1) J. Int. Arb.
22013, p: 19.
(97) - See generally DE Brabandere, Julia Lepeltak, “Third party
funding in international investment arbitration”, op. cit, p: 11; Maxi
Scherer, Aren Goldsmith, Camille Frechet, Third Party Funding of
International Arbitration Proceeding — A View from Europe: Part II: The
legal Debate, 6 INT, L BUS. L. J. (22012), p: 215.
(98) - G. Barker, “Third-Party Litigation Funding in Australia and
Europe, 8 J.L. Econ. & Pol’y 2012, p: 468. W. Klirtley and K.
Wietrzykowski, “Should an Arbitral Tribunal Order Security for Costs
When an Impecunious Claimant Is Relying upon Third-Party Funding?”,

op. cit, p: 19.
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(99) -Thibault De Boulle, Third Party Funding in International
Commercial Arbitration, op. cit, p: 69.

(100) - C. Veljanovski, “Third-Party Litigation Funding in Europe”, 8
J.L. Econ. & Pol’y 2012, p: 443; R. Harfouche, and J. Searby, “Third-
Party Funding: Incentives and Outcomes”, Global Arb. Rev. 22013, p:
10. - C. Veljanovski, “Third-Party Litigation Funding in Europe”, 8 J.L.
Econ. & Pol’y 22012, p: 443; R. Harfouche, and J. Searby, “Third-Party
Funding: Incentives and Outcomes”, Global Arb. Rev. 2013, p: 10.
(101) - Kantor M., “Risk management tools for respondents — here be
dragons” in B. Cremades and A. Dimolitsa (eds.), Dossier X: Third-
party Funding in International Arbitration, Paris, ICC Publishing S.A.,
22013, p: 58.

(102) - J. Rosell, “Arbitration costs as relief and/or damages”, 28
Journal of International Arbitration » 2011, p: 119.

(103)- S.D. Franck, “Rationalizing costs in investment treaty
arbitration”, 88 Wash. U. L. Rev. 22011, p: 793.
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(104) - See generally L. Nieuwveld and v. Shannon, Third-Party
Funding in International Arbitration, Alphen aan den Rijn, op. cit, p: 27.
(105) - D. Smith, “Shifting sands: cost-and fee allocation in
international investment arbitration”, 51 Virginia Journal of International
Law 22011, p: 758.

(106) - Eric DE Brabandere, and Lepeltak Julia, “Third party funding in
international investment arbitration”, op. cit, pp: 12-13.
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(108) - Croft C., Kee C. and J. Waincymer, A Guide to UNCITRAL
Arbitration Rules (CUP, »2013), P:493
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(109) - Dmytro Galagan, LL.M. and Patricia Zivkovié, LL.M. If they
Finance your Claim, will they pay me if I win: Implications of Third
Party of Third Party Funding on Adverse costs Awards in International
Arbitration, European Scientific Journal April 22015 /special/ edition
ISSN: 1857 — 7881 (Print) e - ISSN 1857- 7431, p: 174.
sl s o Oilssme penidl Oslsadl aay o Jlaial dlia iy aag
sl e gt Lavie €1 Hhlsdl of Hellbeck & Lamm 8 WSy cadiall
led Gumd Al ¢ Arkin v. Borchardissd A sacldl) o3l avia i JUa "4 ulasy)
A mlEl 8 ateabios aa ) Jiad S Gl es (e Jssase Jsaad) (s daSadll
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Thibault De Boulle, Third Party Funding in International Commercial
Arbitration, op. cit, p. 78.
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(110) - Abu Ghazaleh V. Ghanel, 36, So. 3rd 691 (Fla. Dist. Ct. APP.
22009).

(111) - Dymocks Franchis Systems (NSW) Pty Ltd V. Todd and others,
22004, W.L.R 2807 (Privy Council).
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(112)Arkin V. Borchard Lines Ltd and Others (Zim Israel Navigation
Co Ltd and Others, Part- 20 Defendants — Nos 2 and 3, 22005, 1 W.L.R.
3055 Court of Appeal .

(113) - Jackson R., #2009, Security for Costs in International
Arbitration. England: The Staionery Office, Pp: 123-124.
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(114) - Ross A., 22012, The Dynamics of Third Party Funding, Global
Arbitration Review 7 (1), pp: 13-24.
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(115) - Jennifer Radford, Cam Mowatt and Stephanie Desjardins,
Security for costs in investment treaty arbitration: More Certanty
Expected under the proposed ICSID Rules Amendments on 16 August
22019, at:https://tradeisds.com/index.php/security.

(116) - Jean-Christophe Honlet, ‘Recent decisions on third-party
funding in investment arbitration’ (+2015) 30(3) ICSID Review, p: 702.
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(117) - Ioannis Kardassopoulos and Ron Fuchs v. Th e Republic of
Georgia, ICSID Case No. ARB/05/18 and 07/15, Award (3 March
22010), para 691
(118) - RSM Production Corporation v. Grenada, ICSID Case No.
ARB/05/14
(119) - ATA Construction, Industrial and Trading Company v. Th e
Hashemite Kingdom of Jordan, ICSID Case No. ARB/08/2.
(120) - Siag and Vecchi v. Th e Arab Republic of Egypt, ICSID Case
No. ARB/05/15 (1 June #2009).
(121) - Rishab Gupta and Katrina Limond, Who is the most influential
arbitrator in the world?GAR (11-1- 22016).
(122) - Siag and Vecchi v. Th ¢ Arab Republic of Egypt, ICSID Case
No. ARB/05/15.
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(124) - Stavros Brekoulakis, “The Impact of Third Party Funding on
Allocation for Costs and Security for Costs Applications, op. cit

(125) - The First Draft Report from the ICCA-Queen Mary Joint Task
Force on Third Party Funding (1 November 2015).
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(126) - D Horodyski & M Kierska, Third Party Funding in International
Arbitration — Legal Problems and Global Trends with a Focus on
Disclosure Requirement, op. cit, p: 73.
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South American Silver Limited v. Bolivia, UNCITRAL, PCA Case No.
2013-15@: https: //www. italaw. com/cases/2121.
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(129) - Vyapak Desai& Kshama Loya Modani, Third-Party Funding:
Liability of Third-Party Funders to Pay Costs in Arbitration: Entitlement

of Successful Claimants to Costs of Third-Party Funding, op. cit, p: 4.
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(133) - See generally M. Scherer, “Out in the open? Third-party funding
in arbitration”, op. cit, pp: 56-57.
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(135) - “Security for costs”, Black’s Law Dictionary, 10th edn
(Thomson West, 22014).

(136) - Glafki Shipping Co SA v Pinios Shipping Co No.1 (The Maira)
[¢1982] 1 Lloyd’s Rep. 257.

(137) - P.H. Richards, L.B.Curzon, Longman Dictionary of Law (8th
edn, Pearson Education 2011).

(138) - Sai Anukaran, Security for Costs in International Commercial
Arbitration: Mandate, Exercise of Mandate, Standards and Third Party
Funding, op cit, p: 78

(139) - RSM Production Corporation v. Saint Lucia, ICSID Case No.
ARB/12/10, Decision on Saint Lucia’s Request for Security for Costs
(13 August 22014), para 65; Alan Redfern and Sam O’Leary, Why it is
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time for international arbitration to embrace security for costs,
Arbitration International, Volume 32, Issue 3, (1 September 2016) pp:
405-406, Friedrich Rosenfeld, Security for costs in ICSID arbitration:
RSM Production Corporation v St Lucia, Arbitration International,
Volume 32, Issue 1, (1 March #2016) pp: 157-166.

(140) - Article 25 (2) of London Court of International Arbitration Rules
#2014 (LCIA).

(141) - Jacob Grierson and Annet van Hooft, Arbitrating under the
22012 ICC Rules (Kluwer Law International, »2012) p: 140.

(142) - Ondrej Svoboda - Jan Kunstyi: Third Party to Pick up the Bill?
Cost Issues Relating to Third Party Funding in Investment Arbitration,
op. cit, P: 429.

(143) - Friedrich Rosenfeld, Security for costs in ICSID arbitration:
RSM Production Corporation v St Lucia, Arbitration International, op.

cit, p: 157.
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(144) - Christopher Kee, International Arbitration and Security for

Costs- A Brief R - port on Two Developments, 17 Am. Rev. Int’l Arb,

pp: 273- 280 (22000).

(145) - Noah Rubins, In God we Trust, All Others Pay cash: Security for

Costs in Intenational Commercial Arbitration, 11 Am Rev Int’l Arb. n.

20, at 314 (22000).
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- Lew Mistelis & Kroll, “Comparative International Commercial

2003) at para. 23.»Arbitration”, Kluwer Law Int.,

(146) - Eric A. Schwartz and Yves Derains, A Guide to the ICC Rules

of Arbitration (2nd edn, Kluwer Law International, 2005) p: 297.
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(147) -Alastair Henderson, Security for Costs in Arbitration in
Singapore, 7 A.LLA.J. 54,75 (22011).

(148)- Robert Merkin, Arbitration Law (Lloyd’s of London Press,
22001) para 12- 72.

(149) - Steven C. Bennett, Confidentiality Issues In Arbitration, Dispute
Resolution Journal 68.2 (22013) p: 1.
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(150) - G. B. Born, International Commercial Arbitration, 2nd edn
(Wolters Kluwer Law & Business, #2014), 2458.
(151) - D. J. Branson, “The Ken-Ren case: Much ado about nothing
very much” (a1994) 10 Arb. Int’1 303.
(152) - E. Schwartz, “The Practices and Experience of the ICC Court” in
ICC, Conservatory and Provisional Measures in International Arbitration
(ICC, »1993), 45
(153) - G. B. Born, International Commercial Arbitration, 2nd edn
(Wolters Kluwer Law & Business, 2014), 2432; E. Schwartz, “The
Practices and Experience of the ICC Court” in ICC, Conservatory and
Provisional Measures in International Arbitration (ICC, »1993), 45-58.
(154) - Report of the 47th Session of the Working Group on Arbitration
and Conciliation, Doc.A/CN.9/641, Vienna 10-14 September 2007,
UNCITRAL para.48.
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(155) - Sai Anukaran, Security for Costs in International Commercial
Arbitration: Mandate, Exercise of Mandate, Standards and Third Party
Funding, op cit, p: 79

(156) - Y. Derains and E. A. Schwartz, A Guide to the ICC Rules of
Arbitration (Kluwer Law International, »22005), 209.

(157) - EuroGas Inc and Belmont Resources Inc v Slovak Republic
ICSID Case No.ARB/14/14.

(158) - Commerce Group Corporation & San Sebastian Gold Mines Inc
v Republic of El Salvador ICSID Case No.ARB/09/17.

(159) - Y. Derains and E. A. Schwartz, A Guide to the ICC Rules of
Arbitration (Kluwer Law International, 2005), 297; J. von Goeler, Third-
party Funding in International Arbitration and its Impact on Procedure
(Kluwer Law International, »22016), 335; Guaracachi America Inc (USA)
and Rurelec plc (United Kingdom) v Plurinational State of Bolivia, PCA
Case No0.2011-17, Procedural Order No.14 of 11 March 2013

(160) - G. B. Born, International Commercial Arbitration, 2nd edn
(Wolters Kluwer Law & Business, »2014), 2466.
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(161) - Jeff Waincymer, Procedure and Evidence in International
Arbitration (Kluwer Law International, (22012), 643.

(162) - N. Blackaby, C. Partasides, A. Redfern and M. Hunter, Redfern
and Hunter on International Arbitration, 6th edn (OUP, »2015), 349.
(163) - Sai Anukaran, Security for Costs in International Commercial
Arbitration: Mandate, Exercise of Mandate, Standards and Third Party
Funding, op cit, PP: 79- 80.
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European Convention on Human Rights Article 6, Universal Declaration
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(173) — Alan Redfern and Sam O’Leary, Why it is time for international
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alaia) e oliylall ey ol e salal Calitin) deSae gn palaial) olal)
Wbl aall Gy paid o) oy aidal) daSaall + jean b (ga] Ciliiu) daSas
eSaill Gileha) paes e elg@Y) s Sliadll (alaial) djas dles

A g3y %,,_*\S\ s gll Aaidall daSal) o Sl daSaa 8 adeg
1 8 alale diay ASall 8 lgiage SladY aSal dig) acally Saclid
sl Gl el Ao e sl o sy ASSdl i covall
e VY ) Gpad sl SledaY) 0pE e (£0) sallls g5l
sl Ege sl (6l a3l 8 dedls dlale dlasied) elY) daSae mia ) 4TA
oabaid) alad (£0) Balall (el aay gl gy JE Aalall Lleall dsEge

(178) - Abdel Moneim Zamzam, Provisional in Conservatory measures:
before, during and after arbitration dispute’ (Cairo, Dar EI-Nahda EI-
Arabia, 2007) p: 23

(179) - Fathi Waly, Arbitration in National and International
Commercial Disputes in the Theory and Practice (1st edn, Monshaa Al-
Maa’ref, 2014) pp: 212-218.
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Jas il Jagyal) sda e sb cadlall cpdb i da cla Jlsud)
Sasaill el 8 daal

Grad) G5l plas ety Al Gslal) 3 alal) leca Las (Y
lebal) GsilE 3 Y Cpme oo gl 5elE aag Y Y ¢ ad) Gl Jo
S e eha) ol (g peanl) akatll (sl 3 Y Lual

A ¢ (granll afaill gl 8 LYY ADEW e slae) & (G
@ Lo cehal ol S aSsal) B migi e G5 o el kY (Sa
SIs¥) lasll sac L) 8 Aol Jasics Allall sda (fia 8 ISl s ells
ceal) (58 (3aday 4dld Alall o3a Ay (2l ainge oSal) 138 gy e

STl Blal 5 malgll Sal I3 Jie dsmg aae Alls 8 el aag
s Al ClelaY) e (£0) Balally A padll ol esalll & Gall eaal
i Laa « hall Acajes Allall ek vie Jadh Age ity e a4l sl
ol e an Gus Lol ALal Aale ZeSaall Gal Jlaaiad) 1 g elld
Jal&I 3l ! o Aamicaal) HaY) AaSaad AaSaall (Spmn 3 p Auaidl
My Tl lecall mie b

Cisice e Il placal ) o daSadd) (555 8 carall 13a
QWY bl (ay Lllaiad Cile o) gang -« seaall il (ab g (£0) Balall Loyl
O O b oAbl (Bgial dngd Blalaa cllan (£0) salal) Y Joall )

@il sl b CaSH dilacn -l an e (Dlad iy 2 1 4l Lie (VAY)
e gkl g (g aall Gl e JS (A o)

(181) - Ahmed Sedki Mahmoud, ‘The Provisional measures and Orders

necessity for in Arbitral Litigation’ (Cairo, Dar El-Nahda El-Arabia,

2005).p: 56

(182) - Ahmed Sedki Mahmoud, ‘The Provisional measures and Orders

necessity for in Arbitral Litigation’ op. cit., p: 214.
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Aol o o (M L dine jha e ekl Cadll laca @Y sl
caeatll el e e iy Glld (e Yy HAT Gulie alatiady ehal) 138 &5 Jati

Casmg cillSl) Glacal jaY) A 8pall N i dupeaall wSladdl of L
aSlad) ana o ccllall 13gd (alulS Lgaladind oo Al @hlae¥! e Gl pae
S deatll sl ey e Yoy Qb 385 eha¥l 1 Jie mie ge dyeadl
MGl sy laaS el il Gais Ld els) a3 of Lals ¢ jaal)

3al Allae it eyl Allg (*Eurogas v. Slovakia duad g
Gustav (™) Zuzs @iy (ICSIDY) lénwyl clejlia Lsaal Jsall
e "G Gl Glea mie of e astll 5 (DHamester v. Ghana
Olacas alsl Uggans miai ol wSlaall of zealsl) (n cpai Lo gsua g - "ol
sl e clgan e golat A LWlaadll 8 Cadlal)

@l play Al South American Silver v. Bolivia duzs 8 sl
Vgl e astll 5 M (ICSID) Hlénay) cilejlia dgual ol Sl dllas
(il e e ANy (gpumtll Cagylall Alla 8 Y] GRS e mid)
oy b ey (s B paie Brd Sl pladiad el e s dllia (6 Leie
RSM  ("Miizs cjloe) 13aje owsll mie 2 o 1)) asdial (Sa ¥

South American Silver d.xis Production Corporation v. Saint Lucia

Sle (@AY dalgall sleba 50 coang Ciyhll Jige sy Gua V. Bolivia

(183) - Ahmed Sedki Mahmoud, The Provisional measures and Orders
necessity for in Arbitral Litigation’ op. cit., pp: 56-60

(184) - Euro Gas Inc. and Belmont Resources Inc. v. Slovak Republic,
ICSID Case No. ARB/14/14

(185) - Gustav F.W .Hamester GmbH &Co. K.G. v. Republic of Ghana,
ICSID Case No. ARB/07/24, Award, 18 Jun. 2010.

(186) - South American Silver Limited v. Bolivia, PCA Case No. 2013-
15, Procedural Order No. 10, 11 Jan. »2016.

(187) - RSM Production Corporation v. Saint Lucia, ICSID Case No.
ARB/12/10.
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Jyanll il agile enall (€as (il laca illa (b 5l e (A Lauls
legyiall Glllad) Can Dhlae 0o i lee agie ol o oY) e
P PSP |
=« RSM Production Corporation v. Saint Lucia 4.as 2
55 g Aallaall caalial Sopal Ve (YO v v v ) ARl CallSal) (lasa oSa
i dils Jaw 4l eadlf O ASadl Gy ade eadl Bgia Ao Lalaall
Cuadl 38 S (ICSID) iehal sy (ICSID) ciehal b cadl<all xd
OGSl e ade peadl il e Zadlgal )l

b RSl laa mllal Gl aes G oSd B s pgll e
2 ey 5] i) 8 58 aiiS) 8 i) (e Galsae Jadi S YA
cus « RSM v. Saint Luciaiuxd & Cagjedl 2540l Gavan Griffith (_gb O
idgse oaall o al aine Glilhadd Sl e disss sl Haad 4
i Yl el plecall e @lils dlall s dalsall paes e 2
Sl Glaa mllal Wbl gl of g Daall e dasad 39n "0l s of
RSM  Zaad oSa 8 (shaidl) DIa (0 L oy ol oyhas Cilgay o o o)l o
& pge dsnd () ndy 43l cawds Production Corporation v. Saint Lucia
Olaszms dileial) alsYl dilin Gum (e asall olat (paSadll 02aty (53 el
M) Kl el 8 cadisal

(188) - RSM Production Corporation v. Saint Lucia, ICSID Case No.
ARB/12/10, Decision on Saint Lucia’s Request for Security for Costs
(13 August 22014), para. 83; Jennifer A. Trusz, “Full Disclosure?
Conflicts of Interest Arising from Third- Party Funding in International
Commercial Arbitration”, op. cit

(189) - Nadia Darwazeh & Adrien Leleu, “Disclosure and Security for
Costs or How to Address Imbalances Created by Third- Party Funding”,

op. cit, pg: 6
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plc v. Bolivia in EuroGas Inc Belmont Belmont Resources Inc. v.
V) sl laa e ean ¥ 4l ) deSadll o)Wl ¢us Slovak Republic
S s sl o ol Belad Gigan die JUad) Jue o' Al Cag ks
RSM Production Corporation duzad & lgilaadle caar il @ilaad)y o asld)
abigdiy aee S ol ceadl (Y Loas ) dslnal il e v. Saint Lucia
OTP R el JEaY) are 3 Cadie gyl Liad 4l OIS (Kly ¢l e

Aails Lugples 4l e juad) Qs ) phailly el adall QU 3 kil
midd Cagylall lgld as 8 Adlia) Byl JKE Y Al e IS
On A caagiTicaret Ltd. Sti v. Turkmenistan dus s )00
Sl Jisd e spuall St A il G GRS lae GaY)
Y1 e Jommnll ey o Wil ) dasaad) Al cyplal o aey cadl Loyl
(Gl 138 adle (5SS el sa Le raalsll (e 05$0 oF ecadlSall dpeally
Gyl dsag ol ade cad) (S ady e geadll 5 axe Jhal Jue e
.(HY)‘).IQJ\ e de

plat¥) aag ¥ adl 2l Jgad) (e codlel daiagall VA dralya

ans aad) e ogad d5mg uede Y ady ccallSall ) dumd gad WLl gl asgal

(190) - EuroGas Inc. and Belmont Resources Inc. v. Slovak Republic,
ICSID Case No. ARB/14/14 Procedural Order No. 3 Decision on the
Parties’ Request for Provisional Measures (21 June 2015), paras 121-122
(191) - EuroGas Inc. and Belmont Resources Inc. v. Slovak Republic,
ICSID Case No. ARB/14/14 Procedural Order No. 3 Decision on the
Parties’ Request for Provisional Measures (21 June 2015), para 123.
(192) - Muhammet Cap & Sehil Insaat Endustri ve Ticaret Ltd. Sti v.
Turkmenistan, ICSID Case No. ARB/12/6, Procedural Order No. 3 (12
June #2015), para 10.
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olds 5l GG U8 e wliie JS8 Sl Jagad alasiad 5 WS
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) s i 8 V) s A gl pent ) B aaee el o e
3aa sl Jgen Jliel sl s (e oS S 5l sa dlgsese Jeaty
b sy galaia¥) ) i diladl ciliglly el b dalas 4l Cijla
Ore A0S (A ad el paae aleatind Hlsd) e Aajlae (s Ll IS
dlas 208 Joa 0l pagl sasiiae 580 8 Joall (lam L Jlaall 12 G5l
o) byl saaaiall claalaall Jaf e uall dogad luiip e 5ydle e 5l
Loagiall cilgall (b (oAl Lali e duan LS Sax ol sl Lalal) @l aglal
Mas) Slaall vie Syl Jigat slelye 4lSa) Liad @llia chualy Ldasie dasys o
LTl laa @l ola )

LBl g llSall Glacal jalg¥) il paead dsbie Ay auy
e XU e gVl sda e Jead Cun ol LIS Bei LWl o i)
Al Sleled¥) b Laysl) e aSadl) Ay LY leas 4K (gles dpaa
L3308

(193) - ICCA-Queen Mary Task Force on Th ird-Party Funding in

International Arbitration, Draft Report on Security for Costs and Costs

(1 February #2016), p: 16

Rlee alec ) ALYl Ve WL G glacmy LaY1 058 of oS

A Al 45 e 3 jaal 43l e e e Hamy a8 RSl (8] daa
PLIB N

http://www.out-law.com/topics/dispute-resolution-and-litigation/court-

procedure/security-for-costs/

(194) - Catherine Kessedjian, ‘Good governance of third party funding’

(p2014) 130 Columbia FDI Perspectives, p: 2.

(195) - Noah Rubins, In God we Trust, All Others Pay cash: Security for

Costs in Intenational Commercial Arbitration,op. cit, n. 20, p: 312.
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S Jyasl 8 s @llgn) ey of Gl 13 Jid Gem Yy Lplecall 13 S
G Y e eadl s (il Ll 13 e Jggese gl 43V Al
Ol e Jyanll 8 adh iy oy 0T ke 20K sde b A g
il

Gl 35S o e pgledall mid deSad) clla gli (3l dal e
—alll maaly oSa @l (6K o aag A e 13 L gilali (e IS Glaal)
pliall el ddabes ol il Sl aelgd of (gl B ) asall Ll slg
Al e el (Karg L Adabud) sda Jie Ll el aSatll dia ol (OIS Ll
celly & caey 13 b (Sang dnalidl 553 aSall (pilgd b Aaluld) #hala
O e Aie ¢l o oy o e coalae) 1)) 1Y) 13 Lol
sl ST lae lacall i 4alss

Jie 3gag o2 dlls g ccldlll laall Joa dblad) Glall) coa A
22 dallee Gasal lgaals pty Lyeadll uilsdll 3 Llaintl) ClelaYls HSAY) o2a
Ol ol Jsinall (e 05 B 1 b Lo i o (Kag aSaall Jlae & lehay)
CallSs (agy (A giadl 138 Lases Wy ccdlSal) Glasal ) i (el 2l
Olaa 2as ¥ celld (DA LaSaill Gl e Glawal BV e cakanl) dial
Gop bl e gl sl CaeSaall (el dasp dlig sl cApanll Gl s
Lilad (oo 5K pgasuy e Jsanll 8 samgll d2hallg ¢agy dalaldl 3)aY)
&l gl Llay) 13 06 8 L OMIE Ll g G Al dale
Al RS jeae i) e (Al

(196) - Noah Rubins, In God we Trust, All Others Pay cash: Security for
Costs in Intenational Commercial Arbitration, op. cit, n. 20, p: 376.
(197) - Ahmed Al-Sayyid Sawy, Compulsory enforcement in Civil and
commercial Procedures, (Cairo, Dar El-Nahda El-Arabia, 2005) p: 16.
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Ol ety of Gy il (Sl Glaal Al Aladiul) g
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Cunall A€ol gl G o Gy RIS Glaa alacl e
Ol 8 Baaadl lalad¥l ae Gudally Brae  alaally
Yol alad sl Jhuwigd) sl Jie aSatll achely
aSaill 1)) e yeae das aclis of asld e 053 13y
sV Byl b dals ¢ sl
goasal Joli 4l Yool alad adsaill Jluis¥) sl Gl Dl
o2 o alae¥) Gupad) cpepiall Geag G OV sl & dzal il
aSatll (gl 8 Al ulall padase Ol SN e S sl
.(HA)L@,@A\
olis Gl cjnal Al akail) 3She o gallall Jlal) (0 5S5e 2a
saliy Al okl digag (Security for Costs) cadlall Jila laall
G sag vie RIS Ll glaall JGE Galidl sag Y o4l Lo il
okl (Y) a8y leadl asnsill e (A) 2l s Le 1 (&l Caplal Jusas
Dkie¥) A Jisall 3T e akail) B Ko @y el W 3 5e 0
O &l il (e dagat 35y Qb SISy Sl Gl @lidla (8 ) e
il 2l it cJiallyy . TV e Y Gl Yale "4l aay 05K
acldy a¥ VA Ll (HKIAC) &35S aiga 4 ool aSanll $5e Wy A
Opall b Aol (glailly (alaiBY) A€ol 35 T Y)Y alad Adall Akl

G S (B (Al golaill asaill 8 CallSall olaaa - (b as ye 1Bl Jilg 2 (V9A)
YAAN YAV (a cgg)laﬂ\} L;)AAS\ O g8l
(199) - DIFC Practice Direction No. 2, Subsection 8.
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D) aSatll cling! o sl (lail) akanll 8 dlall Gljled)
Ny alaall Gilal Jie) aanll @leha) CallSs Jaston 3 caplall ol )8
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Ol e S 3 el Bakee LgilE Lliad e (gohy L Wle ol
by s ) (sa5 (Jalbs ghall daged () Dlsally sl o HESN) Garads
oS s )
B ki o el diga A5 o i OIS 13 L dllias sl Lady
ol dlld cuaw (ay (Security Costs) callall avie jlaca & paSall
Gl Glegiagall (o opis pocasall 1o iy alaiill a€aill Gilisge (s
oadl (Jsll 36 maagl dus s e Alla € Gl e Akl At
Criay ey IS Gl asldl o (ICSID) plaidly b duleind) el
Cplll Jigar e calga oy "Sen iy Gl (8 dandd) mlladl) Gl
Bl (o akatll i oy Lgitilse Asin 3 Jodll o omaa IS8 jm Cllil

(200) - See HKIAC Administered Arbitration Rules, 22018, Art. 34.1;
see also CIETAC, China- International Economic and Trade Arbitration
Commission International Investment Arbitration Rules (For Trial
Implementation) 22017, Art. 27(3).
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OSar Y @ el glb ol ddgad)l ulal e gamid ey J(Tadke
A dsasl (& o) dalias dlse JSh cadlll Gldl placa & 4Dl
O AlKA) AKal) leha) Caind 8 ade eaal dalias ie daaSanll Alaal)
L ians 13 ailiis e daigad e 4l QIS lasa

pedle (ot pag pie e o RS laa e gald¥) Gl
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AN YA

(202) - Sai Anukaran, Security for Costs in International Commercial

Arbitration: Mandate, Exercise of Mandate, Standards and Third Party

Funding, op cit, P: 82.

(203) - Swiss Entity v Dutch Entity HKZ Case No.415 (2002)
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e dyanll adgiall Cayhall (e abigaly copbihall G wyll ehaY) a0 Jish
allall Glaca mier YV G6S o e T AY) Gl L)) &gl ol
D) glb celly CBlasy L el s CablaY) (Bl Jeda day Cagylall il dags
O Tae gy B iyl aaY LD Hall e e 2l oY) 1 Jie
2l Loty of e g Bl any IS leca alla oY By LTVl
O dlle Al e (Sl Jilie )l B e degpde dllas Chodl CaBLY)
Dalsl 05 ladie (Jin e (pag dalh Afliad cVla 8 dsie gy ) anbal
Adae dld) s 0S8 ol G Yol JSG dlske S ples
U e sl e daaal) dusjlee DA e Ve g i
il ZS el ek pladial Say 4l Sl laca dand
G Caylall (S 1Y Led lail) a€atl) e e s Sl ¢l g il cildUaal
o8 el Al Eghne ) oIS 13 Lol T8 oy Capaty Y allay
3 ade el ol of o gl ciladsill culS 13y . el iyl Lala)

(204) - Weixia Gu, “Security for Costs in International Commercial
Arbitration”, op. cit, p: 190

(205) - H. M. Holtzmann and J. E. Neuhaus, A Guide to the 2006
Amendments to the UNCITRAL Model Law on International
Commercial Arbitration: Legislative History and Commentary (Wolters
Kluwer Law and Business, 2015), 542.

(206) - O. S. Sandrock, “The Cautio Judicatum Solvi in Arbitration
Proceedings” (1997) 14 Journal of International Arbitration 30.

(207) - Fernhill Mining Ltd v Kier Construction Ltd (22000) 1 C.P. Rep.
69.

(208) - J. Lew, “Commentary on Interim and Conservatory Measures in
ICC Arbitration Cases” (22000) 11(1) ICC Bull.

(209) - Weixia Gu, “Security for Costs in International Commercial
Arbitration”, op. cit, p: 190; Westacre v Jugoimport ICC Case No.7047
(»1994).
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(210) - Jeff Waincymer, Procedure and Evidence in International
Arbitration, op. cit, p: 643.

(211) - W. L. Craig, W. W. Park and J. Paulsson, International Chamber
of Commerce Arbitration (Oceana, 2000), 469.

(212) - Jeff Waincymer, Procedure and Evidence in International
Arbitration (Kluwer Law International, op. cit, p: 643.

(213) - J. Lew, “Commentary on Interim and Conservatory Measures in
ICC Arbitration Cases”, op. cit, p: 23.

(214) - N. Blackaby et al., Redfern and Hunter on International
Arbitration, 6th edn (OUP, 2015), 429; W. L. Craig, W. W. Park and J.
Paulsson, International Chamber of Commerce Arbitration (Oceana,
2000), 469.

(215) - J. D. M. Lew, L. A. Mistelis and S. Kroll, Comparative
International Commercial Arbitration (Kluwer Law International, 2003)
601.

(216) - X SARL Lebanon v Y AG Germany (22010) 28 ASA Bull. 37.
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