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The status of considering military operations to combat terrorism
as a non-international armed conflict and its impact on the
application of the rules of international humanitarian law.

The researcher/ Maryam omran alzoubi
Faculty of law— Ain shams University

Abstract:

The subject of this research is the extent to which military
operations to combat terrorism that are led by states internally within
their territory can be considered a non-international armed conflict
and thus the rules of international humanitarian law may apply to
them, we examine this problem by shedding light on the controls for
considering cases of internal violence a non-international armed
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conflict according to what has been stipulated within the legal
framework of non-international armed conflicts, and the most
important of this conditions are that the military operations should
take place within the same territory of the state and that the intensity
of the violence should reach the threshold required to remove the
situation from merely considering it acts of violence or internal
disturbances to be classified as an internal armed conflict, and then by
applying it to previous international practices and cases of operations
combating internal terrorism we discuss in this research two different
cases, one of which did not reach the required level of violence and
did not meet the conditions for it to be considered an internal armed
conflict and another case of the ongoing conflict in Syria which
includes a counter-terrorism operations facing armed organizations
that are classified on terrorist lists locally and internationally, and
which in all its elements rises to be considered a non-international
armed conflict within the meaning of the second protocol of the
Geneva conventions 1949.
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®) See: American Red Cross, Neuviéme Conférence Internationale de la Croix-

Rouge tenue a Washington du 7 au 17 Mai 1912, Compte Rendu,

Washington, 1912, pp. 45—49.The American Red Cross submitted a report

on ‘Le réle de la Croix-Rouge en cas de guerre civile ou d’insurrection’,
and the Cuban Red Cross on ‘Mesures a prendre par la Croix-Rouge dans
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©® 10th international Conférence of the Red-cross Geneva,1921, Résolution
X1V, Guerre Civile, Reproduced in dixiéme conférence internationale de la
Croix-Rouge tenue a Geneva du 30 mars au 7 avril 1921.compte rendu,
Imprimerie Albert Renaud,Geneva 1921,pp. 217-218.

) XVIIth International Red Conference, Stockholm, August 1948, Draft
Revised or new Conventions for the Protection of War Victims,, pp.5,34-
35,52,153 and 222.
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George Abi-Saab, Conflits armés non-internationaux, in les dimensions

internationales du droit humanitaire, Institut Henry Dunant, Unesco,Pedone
1986, p256.
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4D ICJ Reports of Judgements, Advisory Opinions and Orders, Case
concerning Military and Paramilitary Activates in and Against Nicaragua
(Nicaragua V. United State of America) 27 June 1986, para218.

(2 ICTR, The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T (2
September 1998), Page 143, 608-“ It is today clear that the norms of
Common Article 3 have acquired the status of customary law in that most
States, by their domestic penal codes, have criminalized acts which if
committed during internal armed conflict, would constitute violations of
Common Article 3.

U3 Institut De Droit International, Session of Wiesbaden, 1975, The Principle
of Non-Intervention in Civil Wars, Article 1.Concept of Civil war.
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See Further: Pictet (ed.) Commentary on the First Geneva Conventions, ICRC,

1952, pp. 49-50.

Commentary on the Third Geneva Convention,ICRC,1960,pp.35-36, and
Commentary on the Fourth Geneva Convention,ICRC,1958,pp.35-36.
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@2 ICTY, The Prosecutor v. Dusko Tadi¢ a/k/a 'Dule', Decision on the Defence

Motion for Interlocutory Appeal on Jurisdiction (Appeals Chamber),(IT-94-

1-AR72), 1995, Decision of: 2 October paras 67-70. See Further ICTY, The

persecutor v. Delali¢, Trial Judgement, (IT-96-21) 1998,(Celebici Case),

para 185, and ICTR, The prosecutor V. Akayesu, Trial Judgement, Case

No. ICTR-96-4-T,1998, Op.Cit,para 636.

@) See eg:Germany, Federal prosecutor General at the Federal court of justice,
Fuel tankers case, Decision to terminate Proceedings, 2010, p.36:
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Marco Sassoli, Transnational Armed Groups and international humanitarian

law,program on humanitarian policy and conflict research, Harvard,
occasional paper series,2006, no.6, p 9

@5 Marco Sassoli, Use and abuse of the laws of war in the war on Terrorism,

Minnesota journal of law & inequality, December 2004,Volume 22, issue 2,
p201.

@) See United state Supreme Court, Hamdan v. Rumsfeld, 548 U.S. 557

(2006),0p.cit., 66-67, And See: United States, law of war manual, 2015,
section 3.3.1:
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ICRC, 32th international conference of the red Cross and Red Crescent,
Geneva 2015, report on IHL and challenges of armed conflicts,2015,Doc
No.32IC/15/11, p14  There are cogent legal reasons to consider that IHL
applies to the territories of the assisting States, it may be argued that
assisting States involved in an extraterritorial NIAC should not be able to
shield themselves from the operation of the principle of equality of
belligerents under IHL once they have become a party to this type of armed
conflict beyond their borders. This would be contrary to the IHL aim of
laying down the same rights— and, of course, obligations— for all parties to a
conflict”.
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.https://blogs.icrc.org/alinsani/2020/10/10/4106
G See: ICTR Statute: Last visited 7/10/2023, https://unictr.irmct.org.
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64 See: Germany, Aerial Drone Deployment on 4 October 2010 in Mir
Ali/Pakistan, Targeted Killing in Pakistan Case, Case No 3 BJs 7/12-4,

Decision to terminate proceedings, Federal prosecutor General at the

federal court of justice 23 July 2013, pp.723-742:
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ICRC,International humanitarian law and the challenges of contemporary

armed conflicts”,op.cit. 16 and p.19 “the ICRC does not share the view that

the applicability of IHL spreads beyond the territory of the parties to the

conflict in a way that would allow the targeting of individuals associated

with armed groups around the world. The ICRC’s position is that NIACs

are confined to the territory of each party to an armed conflict. While such

NIACs can spill over into neighboring countries because of the continuity

of hostilities, they cannot spread to third countries. The ICRC is of the view

that the IHL criteria of intensity and organization required to constitute a

NIAC would need to be fulfilled in the territory of each individual third

State for the applicability of IHL to be triggered.”
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9 See ICRC, how is The Term, Armed Conflict ‘Law Defined on international

humanitarian, opinion paper, March 2008, p.125
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2 Robert Kolb, "L’applicabilité du droit des conflits armés", Global Studies
Institute, Université De Genéve, 2016.
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https://www.icrc.org/ar/doc/resources/documents/interview/2012/12-10-niac-
non-international-armed-conflict.htm.
) See ICRC, how is the term ¢ Armed conflict ¢ Defined in international
humanitarian law ? opinion paper 2008, p.3
@9 See ICTY, Bukowski and Tarkovsky, Trial judgment, 2008, (IT-04-82-T),
Op.cit.,para 177.
See also Harradine et al. Trial Judgment, 2008, (IT-04-84), paras 49 and 90-99

and See: Lima et al. Trial Judgment, (IT-03-66), 2005 paras 90 and 135-
170
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(49) ICRC, International Humanitarian law and challenges of contemporary
armed conflicts 2019,0p.Cit.,,chapter 4,p.51 “ IHL and non-state armed
groups":“if the level of intensity is determined by looking at each of the
organized armed groups in their separate belligerent relationship with a
State or another non-State armed group, the conclusion might be that the
threshold of intensity required for non-international armed conflict is not

T3N3

reached in each and every relationship it might be more realistic to
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examine the intensity criterion collectively by considering the sum of the
military actions carried out by all of them gathering together*.

(50) Jann Kekulene, the legal Fog of an Illusion: Three Reflections on
“Organization” an “Intensity” as Criteria for The Temporal Scope of the
law of Non-international Armed Conflict, international Law studies, 2019,
Volume 95,p.172

©D Jelena Nikolic, Thomas de Saint Maurice, Tristan Ferraro, Aggregated
intensity:  Classifying Coalitions of non-State armed groups,
ICRC,Humanitarian Law & Policy Blog, 2020.
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2 ICRC,Ibid, 2020.

©% Jelena Nikolic, Thomas de Saint Maurice, Tristan Ferraro, Aggregated
intensity,2020, ibid “ Aggregating the intensity of Violence of ANSAs only
when they are party to the same coalition raises number of
questions....suggest indicators such as the: Establishment of centralized
joint command, sharing of operational tasks (detention, equipment,
transport of troops and other logistics) coordination joint simultaneous
attacks against the common enemy, conducting joint operations, etc.

©% Ibid, “a shared ideology, similarities of political views or the mere existence
of a common enemy would not constitute sufficient grounds for concluding
that different parties are fighting under the framework of a coalition”

©9 Ibid 2020, “should the analysis fall short of sufficient elements to conclude
that armed actors are pooling military resources to fight a common enemy,
the intensity criterion should not be addressed collectively .... Enemy”

©9 Chiara Really, A common enemy: aggregating intensity in non-international
armed conflicts, Humanitarian Law & policy Blog, 22 April 2021, “ this
would lead to an over classification, whereby situations that should not be
covered by IHL are classified as armed conflicts®.

©7 Jann Kekulene, 2019,ibid,p.175 “The ICRC follows a similar approach in
complex situations, in Syria for example the ICRC concluded that a NIAC
had come into existence because fighting occurred into number of
organized armed opposition groups operating in several parts of the country
but without going into the issues of whether, when and where the bilateral
violence ....... reached the requisite level of intensity®.

©® Jelena Nikolic,ibid 2020, ” let’s imagine that a group is party to a coalition,
but following internal fighting it splinters into two groups: one of them
remains in the coalition, while the other leaves it and starts fighting
independently. In this circumstance, provided that the two splinter groups
meet the organization requirement, it would seem unreasonable to continue
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applying [HL to the first group, which is still party to the coalition, but not
to the other simply because it is fighting independently, albeit against the
same enemy”’

©? Chiara Really, ibid, “intensity should be aggregated when ANSAs are
fighting in the same area and at the same time against a common enemy
even if they are not party to the same coalition”
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) RULAC, Geneva Academy, Non-international armed conflict in Syria
“there are multiple non-international armed conflicts (NIACs) occurring in
Syria, The Syrian government and its allies are involved in NIACs against
several armed groups, there are also parallel NIACs between those armed

groups operating in the territory* Op.cit,
https://www.rulac.org/browse/conflicts/non-international-armed-conflicts-
in-syria

@ Jelena Nikolic, Thomas de Saint Maurice, Tristan Ferraro, Aggregated
intensity, Op.cit, “ In syria, the armed conflict has sparked the creation of
wide array of armed groups since 2012
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6% Tristan Ferraro, International Humanitarian Law, Principled humanitarian

action, Counterterrorism and Sanctions: Some Perspectives on Selected
issues, IRRC, 2021, Vol.103 p.110.
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