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Abstract:

This research addresses the principle of utmost good faith as
an evolution of one of the fundamental principles governing
legal relationships and contracts, namely the principle of good
faith within the framework of insurance contracts. The research
highlights the relationship between ethical standards and legal
regulation, emphasizing the role of the principle of good faith in
achieving balance and justice in contractual relations in general
and insurance contracts in particular.

Although the Egyptian Civil Code does not explicitly
stipulate the requirement of good faith in all stages of
concluding insurance contracts, legal jurisprudence and judicial
precedents agree that these contracts are classified among those
based on a higher standard of good faith, known as the principle
of utmost good faith. This signifies the necessity of adhering to
utmost good faith in insurance contracts. Even after the issuance
of the Unified Insurance Law No. 155 of 2024, which repealed
the provisions regulating insurance contracts in the Civil Code,
no substantial amendments were made to the repealed
provisions. The central issue in insurance contracts remains
whether this legislative change affects the nature of such
contracts and the extent to which the parties are obligated to
adhere to the principle of utmost good faith.

As a result, the principle of utmost good faith remains an
essential aspect of the nature of these contracts, particularly
since the provisions adopted in the Unified Insurance Law have
not altered the core principles of these contracts nor the
mandatory obligation to comply with this principle.

Keywords: Utmost Good Faith— Unified Insurance Law-—
Insurance Contract— Obligations of the Parties— Contractual
Balance
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Cambridge University Press, 2000, p. 16.
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% Yam Seng Pte Ltd v. International Trade Corporation Ltd (ITC) [2013]
EWHC 111 (QB) 147.
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@9 Daniel Markovits, Good Faith as Contract’s Core Value, chapter of
Contract Law and Legal Methods, 2014, Oxford University Press, p.
272, available at:
https://www.law.nyu.edu/sites/default/files/Markovits%20Good%20Fait
h%20as%20Contracts%20Core%20Value.pdf .
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@2 Troy Keily, Good Faith & the Vienna Convention on Contracts for the
International Sale of Goods (CISG), VJ 1999/1, at 15 et seq. Available
at:

https://www.trans-lex.org/131400/ /keily-troy-good-faith-the-vienna-
convention-on-contracts-for-the-international-sale-of-goods-vj-1999-1-
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@3 Eylem Apaydin, The Principle of Good Faith in Contracts Under the
International Uniform Laws, CISG, UNIDROIT Principles and
Principles of European Contract Law, P.1, Available at:
https://d1wqgtxts1xzle7.cloudfront.net/5824368 1 /master_tezim-
libre.pdf?1548270448=&response-content-
disposition=inline%3B+filename%3DTHE PRINCIPLE OF GOOD _F
AITH_IN_CONTRACTS.pdf&Expires=1734865306&Signature=JoV1j
XYpWPBSL gySRTKOt0Tmt4Zelrj-
1YeeoMGN7hwx9zYm{Bt7r9Pat9P8~h 1 C8fIEw1sL.8u9ImSOCYCS2¢cbu
JYaePZenpcr5jdp-KNyedG9eBM2bfosUUZI-
KVJYRa5IH4NZOpPYySLwQO4CDoyXzcd9Sx10uloiog2xPQv6SNab
Kjal7gh-vEtu7Pb~e5X1at2~0CQbLNRTh2hichezrZqVONfu3l -
ygJeMwvbOXBJOmOUSPFIySX5SAwfMdnnViNCbbkwHIJZ51MsK0
LXf1i7yjgDC-
eM7cRDHBx3HZJ12JVrwLsRwd3J0ezY g4~1FWAnUSiRwN7b9Xvhk
T7vQ__ &Key-Pair-Id=APKAJLOHF5SGGSLRBV4ZA.
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Principles of European Contract Law, P.1, Available at:
https://d1wqtxts1xzle7.cloudfront.net/58243681/master_tezim-
libre.pdf?1548270448=&response-content-
disposition=inline%3B+filename%3DTHE PRINCIPLE OF GOOD _F
AITH_IN_CONTRACTS.pdf&Expires=1734865306&Signature=JoV1j
XYpWPBSLgySRTKO0t0Tmt4Zelrj-
1YeeoMGN7hwx9zYm{Bt7r9Pat9P8~h1C8fIEw 1sL. Su9mSOCYCS2cbu
JYaePZenpcr5jdp-KNyedG9eBM2btosUUZI-
KVIJYRaSIH4NZOpPYySLwQO4CDoyXzcd9Sx10uOoiog2xPQv6SNab
Kjal7gh-vEtu7Pb~e5X1at2~0CQbLNRTh2hiehezrZgVONfu3L -
ygJeMwvbOXBJOmOUSPFIySX5SAwfMdnnViNCbbkwHIJZ51MsKO0
LXf1i7yjgDC-

eM7cRDHBx3HZJ12JVrwLsRwd3J0ezY g4~1FWAnUSiRwN7b9Xvhk
T7vQ__ &Key-Pair-Id=APKAJLOHF5SGGSLRBV4ZA

@9 Tbid.

@9 Art. 1134: Les conventions légalement formées tiennent lieu de loi &
ceux qui les ont faites. Elles ne peuvent étre révoquées que de leur
consentement mutuel, ou pour les causes que la loi autorise. Elles
doivent étre exécutées de bonne foi.
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https://uncitral.un.org/ar/texts/salegoods/conventions/sale_of goods/cisg
©2) Martijn W. Hesselin, The Concept of Good Faith, Chapter of Good
Faith’, in: Hartkamp et al. (eds), Towards a European Civil Code, 3rd
ed., Nijmegen and The Hague, London, Boston, 2004, p.643, Available
at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1098856
@3 Carter v. Boehm (1766) 3 Burr 1905.
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@3 Article 3/1 of the European Directive 93/13/EEC states that: A

contractual term which has not been individually negotiated shall be
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regarded as unfair if, contrary to the requirement of good faith, it causes
a significant imbalance in the parties' rights and obligations arising
under the contract, to the detriment of the consumer.
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Gl Japda Lgb JA8 gl J33) B S aly anle daa el B alall a<al)
sl allaa) of ashlgs of aliay 1S 00 26
i ol | wadlal |

el i i, 5 0 - il (301 g A 9l 0920

O V) gl Akl 8 Al Ges Tad AW dia) e a2l e
OSag - Sopal slat¥ly AU el o D Tl el Taudll 138 Gy
Gl L Lageas calas IS 405080 dauddl) (3 djaen s oulall 1aa
Ap8lal) D) o ofly dinsdag Shal) A5

om0l g

Gy cwi @l G Jia (AU Al acm @5‘ Al daday)
Gl 30 ade gty A Gl as &l s T ied (greadll
dalie ppen Jadid Tasal 138 Gadas 8 Dl Clayiil) wegs Cum cdpailarl)
ot Als yag cball ol Alsjag o(aslill) Skall 8 Lo dlape L8l ZAl)
AGHIEY G gl Gagan i syt Alsje sy s

gl ADle dbag el ) AaU Al sl e pasill 1
G il Yy Aalal) ada 8 GLLY) G dlbaall A8 e b dlalSae

@7 Lisa Spagnolo, Opening Pandora's Box: Good Faith and Precontractual
Liability in the CISG, Temple Lnt'l & Comp. L.J., Vol.21, 2007, p.267,
Available at: https://cisg-
online.org/files/commentFiles/Spagnolo 21 _TemplelntlCompLJ 2007

261.pdf.
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ABlail) Jag i —V clgaladiad ¢ra iRl ol Lgie g e ol slgn duagall Lgilinag
A Bagall clalle of clalgal) o JHsall —A (oladally aull day La dasdg cdilelaly
cahlacdl) of clibad) of doladl) ciladial) =9 Aasdd) of dald) of midall Lgale Juas
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o Apalaall S Gl B lajlaely Slall L e Sl <)
T Kl sl il

Js3 b el bl (e SIS 2 s Tase o slie) g Yo
S el dalledl (gal Lugl sl pladnad ) Sl sla¥) (gl
Blail) J8 Lo Aaye G35 e byl Jie cdial) J8 L Aaje b Las
Alaidl Jea Plasal axe [RYWRN (Mistake, Misrepresentation, Duress)
led papay B8 Al Yl <) eda llad Cus (Unconscionability).
Gk Aale 52 Al s pcan VLS (Dl ol daleaall CalylaY) sl
(5 slinl) sy b

o Sopal sladV) allailly AU AU gie G bl 138 i S
el ) et cAasdUl delal) 8 L olas JS bl S Al deudd) Dl
Al Gleal Ll Gesy AEN) Qb dllSie 4 dDle 4l e
Gl GUEY dam il Sl 8 Al glady) Akl 8 W L alalyly
bl (ad Os0 Bl s alia) e Guldll KA s (GhRY) o
Aol oda Guad 38 AEIA]

GLHLI Gl g A Alead) (gsie B ol 1 T e
dgled Allad Ll 8 A Ges Tae aed AaU Al é (sl
Alaye b oJEd) dae o B8l 3D Ldles laay V) Cayhl

9 Eylem Apaydin, The Principle of Good Faith in Contracts: Under the
International Uniform Laws, CISG, UNIDROIT Principles and
Principles of European Contract Law, 2019, P.8, available at:
https://www.researchgate.net/publication/330564045 THE PRINCIPL
E OF GOOD FAITH IN CONTRACTS.

e skl A e Al e Tasey 5l £l i) A5 (520 ¢ ald dgena ()
0% 212l cdaatdll 2\_._\.\‘)’1\ U'_IbLA:)“ FIPAPY uy\_ﬂ\ E\_AS ‘U}-’Lﬂ\j z\aﬁ).aﬂ\ Alas caall
.DOI: 10.12816/0008412 VY ja Y+ Y
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(Al oshaiy Al cpen giie Tane Blis Jslind ( AEY cbaal) L (gAY
Ba skt 4udS o alhall 138 3Spu Cus igildl) dinb aliol aa
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Dl daal Lulad Uayd 0l (s giia oI5 Jasy e cdagpall aaaig
pe) g (8 aeley alglies Tandl 13a dapda agd (8 ¢ by L Laale)
coalal) alal) 3 gaall (e Wty el ghe oo ) Al

s (ofia e asghe Gabrial g Giaadl) 138 e Cingd) GeSow el
090 o HSH pe cAigildll diaulay aneal Glug il dslyas Al
Gl (b Tl 138 aald (i lels] Jal (e cllyg L opalil) 2gie S (g)5adl)
sl goshiar AN Gladay cblY) Gu dlbaall &l s LY
Aol Bl jaga add A dadladlls

Jo3) wallal
| i ot § o] i e

Al s Tase Gyl —Joil o WS — gyl Gl pae (e 02l e
by Al s e o) Lo LS 4nd @llia of V) cdillaig disacan paa
el Al iy Jiine lae o LaadlS gy &l Gua (giie (8 dasgie b
ity AN e Al s Tae QIS 13 LBl G s saclgly dasedas
A Cplll bl aad o bl Jagll slus 3815 8y semr el
Jaoll sl ad A Yy lld e el (gginnn allay Al s (ogia T o8
ol EN) i v ddaally pajdl e el Ay s b dy cdbiadl
leid) 5p08a 8 OIS Ll dgial Jalgad culS 5ly i Axdgiall V) Gigaa
Gls el (a5 Al s giie Tane o Ui AN LDl e (sl
Uan b ablidl & Ll s giie laue (5l —sed AN A Ges

@3 peter MacDonald Eggers & Patrick Foss, Good Faith and Insurance
Contracts, LLP Reference Publishing, 1998, p. 34 & 35.
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oal Ll Jlall e Ll aan 8 Galy dugldll cllalailly 242ell
L))

Al (s Tl B SNCB Holding v. UBS AG oSa 8 ¢la g
:(”)2\:\:\]\ O g e
“A duty to exercise “good faith” in doing something is one
which is usually to be contrasted with a duty to exercise
reasonable care. It connotes subjective honesty, genuineness and
integrity, not an objective standard of any kind, whether
reasonableness, care or objective fair dealing. It cannot be
equated with “utmost good faith” and although its exercise in
practice may involve different actions or restraint, the concept is
not one that goes beyond the notion of truthfulness, honesty and

sincerity”.

Yy Jotnall 2¢all Jaw oadd Jlicl o ash Al s o 38 Lo sag
oo ST aald Lag s il Al Gual a3l Yy odal) (s gies ailglan (Sa
s a8 AV Gulal e (Sl Ay e RN 35 3y
saane lalill cplaid) e mji —ladiady ajls adl A agkall 8 —il
V) @y ool dall el Gilds B dadin e Alie Jy agie ks
il (Jlal Qi e L almNL DAY Gaah s L) egu L) Lgad cannd
05 s el de Al die Aididag dsaaa Gl YoYU A agal
o sl dnne e el Jsd (e Age wan o Hald (el $58) el

Al s ogiie UL o3gr eYAY) (g ccpalill Aadsy g maad Gus

@9 peter MacDonald Eggers, The Past and Future of English Insurance
Law: Good Faith and Warranties, UCL Journal of Law and
Jurisprudence, 2012, p. 213, available at:
https://discovery.ucl.ac.uk/id/eprint/1470676/1/1(2)UCLJLJ211%20-
%?20Insurance%20Warranties.pdf.

@3 SNCB Holding v. UBS AG [2012] EWHC 2044 (Comm).
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el 58 (i) LS e oualil) dhe (e ddfige 3aa3 o Tl pagall 6 ol
SO A Al agall o 2ha —VTE Bald) B el (gal) alE (ag —asgall
CLLL oYY el aslladd @y cddiia e ol Ahla clly lawe
(2 s gy agal

ellgn) vie ~Gdl nagll ehall s sgall JUay) OIS cgilady) oglal)
Gl oaelil) gl e VY Bl e 2l gllaall Al s giie T
Insurance (bl (gl laal (@ i &ldg Marine Insurance Act
Gl s AT Slehia i VY sald) debia mawd o Cus (Act 2015
R e
‘“a contract of marine insurance is based upon the utmost

of good faith, and if this is not to be observed by either party,
the contract shall be avoided by the other party’.

Al eha @l 8 (Kadll (e (K0l cpaill dahpa g el e 2l
il 3gh ot gl G ganllS
.*)Drake Insurance plc v Provident Insurance plc OO JAENROLS

e Yy Atala el Je o ¥ adl e sl bl 5 e YY ol s )
Creal) a3l 13 ) ¢l U alas Ao cpalil] Mie (3 Bl (an B Jalil
el Ayjal Ale sl (M) Gl 21 Sslad dple (pagall dpudal)

J8 adle aiall Jawdl) of cdalid) o AhlAd) clibal) Ao i 13 (JleaY) o dlld 2 LBy
O Aadl) aa Jalaty Lo ¢palil) flia (andds cuag cof)al aan LS (3 Jaddl) (ha
GUEY) aly ot La cdle (gaial) Janadlly Apiadal) Crad) Gubad (Ao 03140 canlgl) Jacadl)
RELRJ EQUrS

iial) cpadl (bl Ao dady cuan (LS Laa 8] dnda o Gaial) ol (LS ) Ll
Lgle Juan A Ball cailgd 090 45 of calll) A Ao cag lba e Gagall
Sagle agall Lddall cped) o iy (A1) aa) ) A Bl (aids (g

@7 Drake Insurance plc v Provident Insurance plc, [2004] QB 601.
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Insurance (glady) cpalill (gl 3 el 38 haes 2 288 cll) Ay
o 40y (JUaY) ehia e dalya oaiy Ay 4l V€ sl 8 Act 2015
bl Gy gt 5e¥) @i b il ehin (5 o ab ol (AT dals
s DAY 5 A AN daglal Gy oSlad) 2KaY,
(ol il
el § | i (et ) Sl

OIS 136 L pskally slaall Al s Taae e Rl e e T ity
Slanyd (A elay sk @ Glag )l Ol U Le ) a9a3 Jsaal Al 2l s
oy gilagsll el b g pma (S ol Al Cpen (gine Tase 8 ciBaal) ol
Carter v. oS 34l 1Y) slay) culS oKy (ade (aill 5 053 5y
Fhas S5 e e ai)ll deoellyy YVIT Ll aga (g3l Boehm
&4 el ilalil) Gl 4l V) aSal) 138 ds)a 'Utmost good faith'
s MW & (Fiamn il VYL AN gty dial) 8 L sy
FS) 8)9emry dalya "Utmost good faith’ gplaas crexdial Sl ASSY)
Marine Insurance Act sl cpalill (538 1447 ale jua s fuass
A asally asall Al adasyy &) e gt fae Ao dala a2
Balll Cumt ua Ll Jady gyl diillie Juag i) Wbyl i 7 LY
@ oS Bl g gtia AN Adla o (Lo Aalya 4t VY
122al) JUay

@ Dina Esmaeil M Abuzaid, Reform of the Doctrine of Utmost Good
Faith: A Comparative Study Between the UK and Saudi Arabia, PhD
thesis, University of Stirling, 2018, p. 55, available at:
http://hdl.handle.net/1893/28038.

@9 Carter v. Boehm (1766) 3 Burr 1905.

9 Words of section 17 of the Marine Insurance Act 1906 was omitted by
virtue of Insurance Act 2015 and Consumer Insurance Act 2012.
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“A contract of marine insurance is a contract based upon
the utmost good faith, and, if the utmost good faith be not
observed by either party, the contract may be avoided by the
other party”.

Ol s 8 caleiall el e Tash el aey Sladd) HSST gl
La Banque oSa A els LS dall Gus ghiias agal Bl )9 s 22all o)) J8
:*YFinanciére de la Cite SA v. Westgate Insurance Co. Ltd
“The duty falling upon the insurer must at least extend to
disclosing all facts known to him which are material either to the
nature of the risk sought to be covered or the recoverability of a
claim under the policy which a prudent insured would take into

account in deciding whether or not to place the risk for which he
seeks cover with that insurer”.

a3 (53l Insurance Act 2015 cuall) (55l Jlaal &3 (3aY sk s
die b (pailaiall Gl e dala ety Al Gus giie Taal daBas 43 )
Uiy "l s’ llas G aasiuly cadde LGB Nall o) daag U el
Marine Insurance Act (sl cpelill 9gilE (e VY salall sl e da)pa
sl o3 cina LTV nanll Gelal e A LY e el Lelae Jadd 1906
otia Tae Gudsi A sanll Julig Al Gagally Gagall C Ol Qs
O lgiadl e il dghes (sl L Aeals 4l (o

D Banque Financiére de la Cité v. Westgate Insurance Co Ltd [1990] 1 QB
665, CA.

2) Insurance Act 2015, available at:
https://www.legislation.gov.uk/ukpga/2015/4/part/2

3 https://www.legislation.gov.uk/ukpga/2015/4/notes.

[ £r ]




daSaa dgale Alaa (8 A1) & gand) g bl Jal) (& danadia Alaa) 433 gilal) Alal)
(ISSN: 2537- 0758)

@AY Jodll b clsdll alaeal (GaladY) Ol e I ey Tasall il
e anal s dale Ay cpalill agie ) goaal) Gualill dpagad (e il
L2 il agie 3 pailaiall Sl oSag le
U8 Lo dlsje o el agie 8 alidans &) Ges gtie Tase ity Vs
IS cApalail)l laiad) Clalpl Jadd dgall ahal ey L sie Jr cadladl
A Sl dlie iy (g daida §ygean Hhdl) 33 e FOLYL Al Gagall
A aall Gmigaiy oY) i Gagell Ay OlaY) il e Guelil
23a liie) 8 Cudly C%onalil) dasy 8 ade e so W Gt lacaie Liass
G ansall el silE 8 e aal o Al s e T Lo 36 L)
Al Bae e pre e et V) jad) sl Gaseai b 4ld ey T Balal
Dhall dileie @by olid] Ala 3 el Llis oo 5800 (gleally dalal)
Oa V) haall 138 ge ARy ye o daaaa e lily wal ) s Gagall
V) die Gagal) Gaalall g sfg Alla b ol cclly Cpalill A5 4 cadde (51 ol
Ol 51l e VYO salall XSy Lacgisy lall g3 4 Ao A and) (g
A e pagaia sal dgie b PUY) st g 4l Lo pan lly sl
UF Vg Ais Al Gpaad 08 JB Y Aabiy pually Gllay AT 5l

2y L) s giie (shase O () Cpell 39 ¢ ALl Wl aaied) )
Gigall Alae Baaiall A<ledll 8 cpalal) Glany i Gaal gpin 83 iciaidl)
laa ~.1\ Qg V\uas\“\i cELJJ\ AA"\EYBZ ;«)JLBJ\
.Doi:10.21608/lalexu.2014.268511

9 Dina Esmaeil M Abuzaid, Reform of the Doctrine of Utmost Good

Faith: A Comparative Study Between the UK and Saudi Arabia, PhD

thesis, University of Stirling, 2018, p. 118, available at:
http://hdl.handle.net/1893/28038.
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62) Article 3 states that:

(1) Before a contract of insurance is entered into, the insured must make to
the insurer a fair presentation of the risk.

(2) The duty imposed by subsection (1) is referred to in this Act as “the duty
of fair presentation”.

(3) A fair presentation of the risk is one:

(a) which makes the disclosure required by subsection (4),

(b) which makes that disclosure in a manner which would be reasonably
clear and accessible to a prudent insurer, and

(c) in which every material representation as to a matter of fact is
substantially correct, and every material representation as to a matter of
expectation or belief is made in good faith.

(4) The disclosure required is as follows, except as provided in subsection
(5):

(a) disclosure of every material circumstance which the insured knows or
ought to know, or

(b) failing that, disclosure which gives the insurer sufficient information to
put a prudent insurer on notice that it needs to make further enquiries for
the purpose of revealing those material circumstances.

(5) In the absence of enquiry, subsection (4) does not require the insured to
disclose a circumstance if:

(a) it diminishes the risk,

(b) the insurer knows it,

(c) the insurer ought to know it,

(d) the insurer is presumed to know it, or

(e) it is something as to which the insurer waives information.

(6) Sections 4 to 6 make further provision about the knowledge of the
insured and of the insurer, and section 7 contains supplementary

provision.
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9 Article 3/4 of the Insurance Act 2015 states: “(4) The disclosure required
is as follows, except as provided in subsection (5)—

(a)disclosure of every material circumstance which the insured knows or
ought to know, or

(b)failing that, disclosure which gives the insurer sufficient information to

put a prudent insurer on notice that it needs to make further enquiries for
the purpose of revealing those material circumstances”.
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“(5) In the absence of enquiry, subsection (4) does not require
the insured to disclose a circumstance 1f—

(a) it diminishes the risk,

(b) the insurer knows it,

(c) the insurer ought to know it,

(d) the insurer is presumed to know it, or

(e) it is something as to which the insurer waives
information”.
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“(3) A fair presentation of the risk is one—

©"J. Birds, S. Milnes and B. Lynch, MacGillivray on Insurance Law,
Sweet & Maxwell, 2015, p. 89.

Mades Lag V) a canha Al O (el die ASAT (885 wyall 32 ()
®)Law Commission, Insurance Contract Law: Business Disclosure;

Warranties; Insurer’s Remedies for Fraudulent Claims and Late
Payment, No. 353, 2014, para. 7/40.
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(a) which makes the disclosure required by subsection (4),

(b) which makes that disclosure in a manner which would be
reasonably clear and accessible to a prudent insurer, and

(c) in which every material representation as to a matter of
fact is substantially correct, and every material representation as
to a matter of expectation or belief is made in good faith”.
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"(c) in which every material representation as to a matter of

fact is substantially correct, and every material representation as
to a matter of expectation or belief is made in good faith".
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"(3) A circumstance or representation is material if it would
influence the judgement of a prudent insurer in determining
whether to take the risk and, if so, on what terms".
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2 R. Merkin & M. Hemsworth, The Law of Motor Insurance, 2nd ed.,
Sweet & Maxwell, 2015, p.2-43.
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® john Lowry, Philip Rawlings, & Robert Merkin, Insurance Law:
Doctrines and Principles, 3" ed., Hart Publishing, 2011, p.127.
" Roberts v Plaisted [1989] 2 Lloyd's Rep 341.
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B9 R. Merkin & M. Hemsworth, The Law of Motor Insurance, 2nd ed.,
Sweet & Maxwell 2015, at 2-47.
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dutiel | i (golimiietd Tl oyl JUS AN <
Cagylally bl (e Al e giiar 7 LadY L 4l 4l Cpagall Jal 13)
Wia (Ml Zlady) oo Slea sl e @S ol cdia Gzl el dasal
oo sl KD A il o allll Slae e als UL o2 ey
Segadl DA) IS 1) Allal) sda gaamiy . MVaBgaa Lleal AgilE Cilelyal Has)
L ple 13 L3l e atiar of asall OIS A dspall ) deas 2Lyl 4
sl Alally iy gai o dibide Jagyds 8l OIS 51 sl Gl Ja
NCORNRY|
L ciidy My ehadl 1aa e dalya Gulgally cilaydall alaes cuai d,
Insurance Act (giladyl Guelill (il .4l Gagall 43 26 (3 DAY daglal
Ahaal Y Gn A sl e deslally dedl Gnl 3 5w 2015
:laaYl DAYy gaeall DIAY) & ljpeans = Ll 25N DA
“(4) A qualifying breach is either:
(a) deliberate or reckless, or
(b) neither deliberate nor reckless.
(5) A qualifying breach is deliberate or reckless if the insured
(a) knew that it was in breach of the duty of fair

presentation, or
(b) did not care whether or not it was in breach of that duty.”

£EY a

PV/A sal) b LYl Gl DAY asee lo dalia (ghlady) Guelill (g6 Gas ()

(1) The insurer has a remedy against the insured for a breach of the duty of

fair presentation only if the insurer shows that, but for the breach, the
insurer:

(a) would not have entered into the contract of insurance at all, or
(b) would have done so only on different terms.
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“(6) It is for the insurer to show that a qualifying breach was
deliberate or reckless.”
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®9 The Law Commission have stated that: a deliberate breach of the duty of
fair presentation could involve intentionally: refraining from disclosing
a circumstances which the insured knows to be material; making a data
dump or otherwise presenting risk in a particular way in order to conceal
certain information (as in the case where a summary is very
misleading); or lying about a material representation, either in the initial
presentation or by knowingly giving a false response to an insurer
enquiry. (Law Com No 353, 2014) para 11.43.
Explanatory Notes to the Insurance Act 2015 states: Recklessness
indicates circumstances where the insured “did not care” whether the
statement is true of false, but the phrase “did not care” does not refer to
“careless” actions, but to a “greater degree of culpability than acting
‘carelessly’. Explanatory Notes to the Insurance Act 2015, para 80.
©D Martijn W. Hesselin, The Concept of Good Faith, Chapter of Good
Faith’, in: Hartkamp et al. (eds), Towards a European Civil Code, 3rd
ed., Nijmegen and The Hague, London, Boston, 2004, p.643, Available
at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1098856
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“2 If a qualifying breach was deliberate or reckless, the
insurer:
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(a) may avoid the contract and refuse all claims, and
(b) need not to return any of the premiums paid.”
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B2 eha o cpalll 35 (b dalia aill (e ade Sl ol (5 Ly
105 Alall o3a (8 ehall ol Jois Ulaay PIAY)
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9 R. Merkin, Colinvaux’s Law of Insurance, 11th ed., Sweet & Maxwell,
2017, at 7-200.
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La Banque Financiere de la Cité 3 Llell daSadlly CalinnY) daSas
Oxelill A58 Gl aae of cuysiels SA v Westgate Insurance Co Ltd.
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Banque Keyser Ullman SA v Skandia (UK) Insurance Co Ltd
sl
“The duty falling upon the insurer must at least extend to
disclosing all facts known to him which are material either to the
nature of the risk or to the recoverability of a claim under the

contract, which a prudent insured would take into account in
deciding whether to place the risk with the insurer”'?.
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.Banque Keyser Ullman (UK) Insurance Co v Skandia [1991] 2 AC 249

(13 Banque Keyser Ullmann SA v Skandia UK [1990] 1 QB 665, 772.
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"(1) In this section, “the disadvantageous term” means
such a term as is mentioned in section 16(2) [Flor 16A(4)] .

(2) The insurer must take sufficient steps to draw the
disadvantageous term to the insured's attention before the
contract is entered into or the variation agreed.

(3) The disadvantageous term must be clear and
unambiguous as to its effect.

(4) In determining whether the requirements of
subsections (2) and (3) have been met, the characteristics of
insured persons of the Kkind in question, and the
circumstances of the transaction, are to be taken into
account.

(5) The insured may not rely on any failure on the part of
the insurer to meet the requirements of subsection (2) if the
insured (or its agent) had actual knowledge of the

disadvantageous term when the contract was entered into or
the variation agreed”.
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“A term of a non-consumer insurance contract, or of any

other contract, which would put the insured in a worse
position as respects any of the other matters provided for in
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Part 2, 3 or 4 of this Act than the insured would be in by
virtue of the provisions of those Parts (so far as relating to
non-consumer insurance contracts) is to that extent of no
effect, unless the requirements of section 17 have been
satisfied in relation to the term”.
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8 If a qualifying breach was deliberate or reckless, the
insurer:

(a) may by neotice to the insured treat the contract as having
been terminated with effect from the time when the variation
was made, and

(b) need not return any of the premiums paid.
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9 (1) This paragraph applies if:

(a) a qualifying breach was neither deliberate nor reckless, and

(b) (b)the total premium was increased or not changed as a
result of the variation.

(2) If, in the absence of the qualifying breach, the insurer
would not have agreed to the variation on any terms, the
insurer may treat the contract as if the variation was never
made, but must in that event return any extra premium paid.

(3) If sub-paragraph (2) does not apply:

(a) if the insurer would have agreed to the variation on
different terms (other than terms relating to the premium), the

variation is to be treated as if it had been entered into on those
different terms if the insurer so requires, and
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(b) paragraph 11 also applies if (in the case of an increased
premium) the insurer would have increased the premium by
more than it did, or (in the case of an unchanged premium) the
insurer would have increased the premium.
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