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Abstract:

This research is discussion the impact of using artificial
intelligence in the management and governance of the company,
in terms of Clarify the legal and practical aspects for its use,
which is based on two factors: the first is the trend towards
digital transformation, and the second: facilitating its use in
implementing the company's obligation to disclose, and even
considering it one of the aspects of this obligation as we
reviewed in American law.

We also discuss the extent to which artificial intelligence
meets the criteria of legal personality, and whether it deserves to
be granted this personality, and the efforts put forward in this
regard, whether from the European legislator, and the Economic
and Social Council, which described it as human in demand

We also explain the impact of using Al in managing the
company, as the legislative article do not allow his appointment
as a member like humans in most national legislations, and we
discuss the aspects of this responsibility, whether for the
company or shareholders or the third parties , especially in
companies operating in the field of the stock market, which we
concluded with the desirability of approving the responsibility of
the issuing company if using its results in harm to the
shareholders in the company

Keywords: Artificial Intelligence- Smart Corporate
Governance- Digital Transformation- Commitment to
Disclosure- Responsible Human Agent- Human in demand-
Operator Responsibility- Board of Directors’ Responsibility.
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) See, Mercer C. (2018), Tech Giants Investing in Artificial Intelligence,

TechWorld, available at:  https://www.techworld.com/picture-
gallery/data/tech-giants-investing-in-artificial-intelligence-3629737/,

and CBlnsights (2018), Rise Of China’s Big Tech In Al: What Baidu,
Alibaba, And  Tencent Are  Working On, available at:
https://www.cbinsights.com/research/ china-baidu-alibaba-tencent-
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@ Meola A. (2017), Is Robo-Investing Better Than Traditional Investing?
See the Pros and Cons, available at: https://www.businessinsider.com/4-
reasons-robo-investing-growing-2017
1?international=true&r=US&IR=T.Y + Y£/0/11 43 L} JAl

®) ibid, P.19.

© BI Intelligence predicts that by 2020, robo-advisors will be managing “10
per cent of all global assets under management”. Meola A. (2017), Is
Robo-Investing Better Than Traditional Investing? See the Pros and
Cons, available at: https://www.businessinsider.com/ 4-reasons-robo-
investing-growing-2017-1?international= true&r=US&IR=T s »</
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(" Gartner Press Release (2017) Gartner Says By 2020, Artificial
Intelligence Will Create More Jobs than It Eliminates, available at:
https://www.gartner.com/newsroom/id/3837763.
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® PwC’s Global Artificial Intelligence Study (2017). Exploiting the Al
Revolution- Sizing the prize, available at:
https://www.pwc.com/gx/en/issues/data-and-analytics/publications/
artificial-intelligence-study.html
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@9 Anh Nguyen, The association between the corporate governance and
artificial intelligence (Al) in the banking sector in ASEAN, bachelor's
thesis May 2021, School of Business, Degree Programme in
International Business, p.11.
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(9 See, Anh Nguyen. op.cit. p.12.

@D See, Jingchen Zhao, Artificial Intelligence and Corporate Decisions:
Fantasy, Reality or Destiny ty Law Review Catholic University Law
Review ,volume 71 Issue 4 Fall 2022 Article 6, 12-2-2022.p19, This
article is available in Catholic University Law Review:
https://scholarship.law.edu/lawreview/vol71/iss4/6 Y+ Y&/Y+/0 5L Al
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33 see, Florian Méslein, Robots in the Boardroom: Artificial Intelligence
and Corporate Law, in: Woodrow Barfield and Ugo Pagallo (eds),
Research Handbook on the Law of Artificial Intelligence, Edward Elgar,
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3 see, Alamgir, M. (2007). Corporate Governance: A Risk Perspective,
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Y Y €/9/Y 5 )05 AT https://www.aljarida.com/article/52551
9 Law Geex, Artificial Intelligence More Accurate Than Lawyers for
Reviewing Contracts, New Study Reveals, PR NEWSWIRE (Feb. 26,
2018, 12:01 PM), https://www.prnewswire. com/news-
releases/artificial-intelligence-more-accurate-than lawyers-for-
reviewing-contracts-new-study-reveals-300603781.html [https://
perma.cc/9W62-8QPF]; see also Dana Remus & Frank Levy, Can
Robots be Law yers: Computers, Lawyers, and the Practice of Law, 30
GEO. J. LEGAL ETHICS 501, 535 (2017) (arguing that robots can do
some legal work but cannot completely replace lawyers); John Markoff,
Armies of Expensive Lawyers, Replaced by Cheaper Software, N.Y.
TIMES, Mar. 5, 2011, at Al, https://www.nytimes.com/
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66) « _ regarding contract law, when an Al is delegated by the company to
perform autonomously certain tasks, any contract entered in and
performed by the Al should be enforceable, based on the functional
equivalent approach, currently used as a basis for the enforceability of
automated transactions..”see, Lakovina M.Kindyldi , Smart companies
(company & Board Members Liability in the Age of Al), L.LM
International Business Law, TILBURG UNIVERSITY, 2018. P.56.
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Approach to Regulating Al in Corporate Governance, NUS Law
Working Paper No 2022/001.
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® See, Alan Dignam, ‘Artificial Intelligence: The very human dangers of
dysfunctional design and autocratic corporate governance’, Queen Mary
University of London Legal Studies Research Paper No314/2019, 18;
Christopher M. Bruner, ‘Distributed Ledgers, Artificial Intelligence and the
Purpose of the Corporation’ (2020) 79 Cambridge Law Journal 431, 439.

9 SEE-Akshaya Kamalnath& Umakanth Varottil, opcit.p.3

®9 See e.g., Sylvia Lu, ‘Algorithmic Opacity, Private Accountability, and
Corporate Social Disclosure in the Age of Artificial Intelligence’ (2020)
Vand J Ent & Tech L 99.
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®5 Debevoise & Plimpton, ‘Regulatory Risks for Not Disclosing Trading
Algorithms- Five Takeaways from the SEC’s $170 million Settlement
with BlueCrest Capital’, Debevoise Update (12 January 2021)
https://www.debevoise.com/insights/ publications/ 2021/01/ regulatory-
risks-for-not-disclosing- trading, accessed 3/12/2024.
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®9) gee, Willcocks L.P., Lacity M., Craig A. The IT function and robotic
process automation. The Outsourcing Unit Working Research Paper.
2015; (15/05). URL:
https://eprints.Ise.ac.uk/64519/1/OUWRPS 15 05_ published.pdf. see
also, Mosco G.D. Al and boards of directors: Preliminary notes from the
perspective of Italian corporate law. SSRN Electronic Journal. 2020.
DOI: 10.2139/ ssrn.3531924
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@7 Danaher J., Hogan M.J., Noone C., Kennedy R., Behan A., De Paor A.,
Felzmann H., Haklay M., Khoo S.-M., Morison J., Murphy M.H. et al.
Algorithmic governance: Developing a research agenda through the
power of collective intelligence. Big Data & Society. 2017;4(2). DOLI:
10.1177/2053951717726554.
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®% Stephen M Bainbridge "The Board of Directors" in Jeffrey N Gordon
and Wolf-Georg Ringe (ed) The Oxford Handbook of Corporate Law
and Governance (Oxford University Press, Oxford, 2018) 275 at 284.
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) Agsaf Hamdani, Niron Hashai, Eugene Kandel and Yishav Yafeh
"Technological Progress and the Future of the Corporation" (2018) 6 J

British Acad 215 at 225.

©% Tony Featherstone "Governance in the new machine age" (24 March
2017) Australian Institute of Company Directors.

https://aicd.companydirectors.com.au/advocacy/governance-leadership

centre/governance-driving-performance/governance-in-the-new-
machine-age>.
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©D_Stephen Bainbridge "Why a Board? Group Decision Making in
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3 see, CAITLIN HICKS, ROBOTS IN THE BOARDROOM, opcit.p.27
% ibid.p.28
©3 see, Stephen Bainbridge« opcit. p30
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9 gee, van Ees H., Gabrielsson J. and Huse M. (2009). Toward a
Behavioral Theory of Boards and Corporate Governance. Corporate
Governance: An International Review, 2009, 17(3): 307-319.

O Lakovina M. Kindyldi, Smart companies (company & Board Members
Liability in the Age of AI), L. LM International Business Law,
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(129 see, Alan M Turing, ‘Computing Machinery and Intelligence’ in Robert
Epstein, Gary Roberts and Grace Beber (eds), Parsing the Turing Test
(Springer 2009).

see, Deirdre Ahern, opcit. p.7.

(127 See, Knight W. (2017), The Dark Secret at the Heart of AI, MIT

(126)

Technology Review, available at:
https://www.technologyreview.com/s/604087/the-dark-secret-at-the-heart-
of-ai/.

128 [ akovina M. Kindyldi, Smart companies (company & Board Members
Liability in the Age of Al), opcit p.25.
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(129 Lakovina M. Kindyldi, Smart companies (company & Board Members
Liability in the Age of Al), opcit.p.25.

(139 See, Danziger S., Levav J., and Avnaim-Pesso L. (2011). Extraneous
factors in judicial decisions, PNAS April 26, 2011. 108 (17) 6889-6892;
https://doi.org/10.1073/pnas. 1018033108. Where it was found that
judge’s parole decisions were more favorable up to 65 per cent after a
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13D T akovina M. Kindyldi, Smart companies, opcit.p.26

(132 Knight W. (2017), Biased Algorithms Are Everywhere, and No One
Seems to Care, MIT Technology Review, available at:
https://www.technologyreview.com/s/608248/biased-algorithms-are-
everywhere-and-no-oneseems-to-care/, and Buranyi S. (2017), Rise of
The Racist Robots— How Al Is Learning All Our Worst Impulses, The
Guardian, available at:
https://www.theguardian.com/inequality/2017/aug/08/rise-of-the-racist-
robots-howai-is-learning-all-our-worst-impulses.
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139" As mentioned by Carl Jung, intuitive intelligence, as an irrational
function is the human ability of processing information deeply and
based on sensation and perception. See C.G. Jung G. C. (1971).
Psychological Types. Bollingen Series XX, Volume 6, Princeton
University Press.

(139 Qee, Jarrahi H. M. (2018). Artificial intelligence and the future of work:
Human-AI symbiosis in organizational decision making. Business
Horizons (2018) 61. p. 580.
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137 1bid. p50.

138 ibid. p 50.

139 See: Gilson J. R. and Kraakman H. R., (1984)< The Mechanisms of
Market Efficiency, 70 Virginia Law Review 549.

Sy (i8Sl (may Jaaaty YA diad £ o8 Gsilall e 1 5<a (Vo) salall (6

-53g3nal) A gienall g ageV L Aiagilly Loalisall

(4D Enriques L., Hertig G., Kraakman R., and Rock E. (2017), Corporate

Law and Securities Markets, in Kraakman R., Armour J., Davies P.,

Enriques L., Hansmann H., Hertig G., Hopt H., Kanda H., Pargendler
M., Ringe W-G., and Rock E. (2017) The Anatomy of Corporate Law:
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o Anlesledll i)y 48l Y dalad) Alled) dleledl 401 (S LS
(40 aY) Bantiall YIS cdaniiall Joall (b mealy J<i sedas Le 52 ¢(3sud)
AL oall 3l dpmp o Gl LSl Ll 5aY) Gsudl 8 JliaYl
Saal) 138 Al (3)sm¥) (e W@hki e AS5aY) Gl aar Le pal i )
2 8 e Bl 8 JLaal) elea) o) yiies Gaad) el o ) lae Jeay (g3
=l i) o Gl Jteall (e 4l sl df Ginadion o paicnall
138 ey gldin) phE AW Aabliall AiLlal Clogleall Lo adicl %
Al Joo e o @llyy —ASaY) saaial) LYY (B Sglall (al Y
LA G B b JLaaY) ol Aacles (g2 g8y —295Y)

A Comparative and Functional Approach, 3d ed. Oxford, Oxford
University Press, pp. 250-252.

(42 In the EU, Article 1 of the Regulation (EU) No 596/2014 of the
European Parliament and of the Council of 16 April 2014 on market
abuse (Market Abuse Regulation) and repealing Directive 2003/6/EC of
the European Parliament and of the Council and Commission Directives
2003/124/EC, 2003/125/EC and 2004/72/EC, and in the US 17 C.F.R. §
240. Rule 10b- 5 for securities fraud.

(4 Articles 4(2)(c) and 5(4) of Directive 2013/50/EU of the European
Parliament and of the Council of 22 October 2013 amending Directive
2004/109/EC of the European Parliament and of the Council on the
harmonization of transparency requirements in relation to information
about issuers whose securities are admitted to trading on a regulated
market, Directive 2003/71/EC of the European Parliament and of the
Council on the prospectus to be published when securities are offered to
the public or admitted to trading and Commission Directive 2007/14/EC
laying down detailed rules for the implementation of certain provisions
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Odae slmel o opalils iy Lo Gk 0o cSagaally (Grranll wopdnlls
Dbl (e JIE Al Jsla Sl e cgualil)l GG ) sl ol 5))Y)
o Beas (il BalE e Cagiall Vs e J gl aiay ASHal )
()20 ) Bl S 8 LK maeal ) Adggendl (550

ra cpals 3y laal el IS ast o) o el Hlaill adiasg
By Gudae slimely Gopaall ggue caliy dalaial) Lose ¥ gl lalal)
S g ASE 5y 8 Jlay) s Wl e w1 gl GliaY) 2
dait laal) chds B seenll lgam o dibla cilly ) cclogla
Cilaliilly Al Sl Cpalill dadsy ads Cum tagalgn ol B pa 0l
LAgleadl) (gleal

& pgilgiae G Alls 3 Jn BaY) adaa eliac] sl @lly ey
L agiad o el Gguasm Y opgd 58kl Adgsedll o (sl
Cige lgihad Alls 3 i g S S8 cptialae agihli (pdatd (daldl)
(ol 1agh lagsal Al sl gl s

o adshi muay 4 Y] cagic Adgduall Ldait aey adl ik Wl e

of Directive 2004/109/EC Text with EEA relevance (Transparency
Directive) that ask from publicly traded companies to disclose
“principal risks and uncertainties that they face” on a six-months and
annual basis, p. 260, with further references regarding the number of
securities fraud class actions filed in the US.

(149 Bratton W. W., and Wachter L. M., (2011), The Political Economy of
Fraud on the Market, 160 University of Pennsylvania Law Review 69.
(195 Bratton W. W., and Wachter L. M., (2011), The Political Economy of
Fraud on the Market, 160 University of Pennsylvania Law Review 69.
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o bl 4 B Cdae e i ea Al B GYL ) €M)
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¢ Jlaay s b

{SAN B o) G ded Jsladl) Ba e Al sl dds
) Batiess S AT 5 ey elibal) (e By il idat e el
B Gadaa sloacl saiag Alad 80 (5 Ciga 4l cdadiia dilias) il
Sl Al 8 el oKL Blady) ve Wl Ylaal dlia of ay
el die (i 13 cpdunl)l of BaY) aae sliact ata spalall duasl
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(149 ibid.p.69.

(147 James C. Spindler C. J. (2011), Vicarious Liability for Bad Corporate
Governance: Are We Wrong About Rule 10b- 5? 13 American Law and
Economics Review 359.

(148) See, Lakovina M. Kindyldi, opcit.P.51.
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(149 Enriques L., Hertig G., Kraakman R., and Rock E, opcit, p.250.
(159 see ibid.p.40 also see, Lakovina M. Kindyldi, opcit.P.51.
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139 See, Lakovina M. Kindyldi, opcit. p 52.
(159 1bid. p.52.
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157 1bid.p.53.

(38) «regarding securities law, a distinction between damages caused to
investors by a fraudulent report in the prospectus due to a malfunction
or due to wrongful inputs should be made. In the first case, it is
preferable that the issuer-company be held liable, and not the directors.
Similarly, in the second scenario, the issuer will be liable and not the
board, provided that reasonably and in good faith followed the decision
of the AL.” See, Lakovina M. Kindyldi, opcit.p.57.

159 1bid.p.53.
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intelligence European Parliament resolution of 20 October 2020 with
recommendations to the Commission on a civil liability regime for
&5l 5 )L o » artificial intelligence (2020/2014, INL) (2021/C 404/05)
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(7 wB_whereas any future-oriented civil liability legal framework has to
instil confidence in the safety, reliability and consistency of products
and services, including in digital technology, in order to strike a balance
between efficiently and fairly protecting potential victims of harm or
damage and, at the same time, providing enough leeway to make it
possible for enterprises, and particularly small and medium-sized
enterprises, to develop new technologies, products or services; whereas
this will help build confidence and create stability for investment;
whereas ultimately, the goal of any liability framework should be to
provide legal certainty for all parties, whether it be the producer, the

operator, the affected person or any other third party". See: last link, A
ARARFARVARVE Y 'S}
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"...the Commission to assess whether the PLD should be transformed into
aregulation, to clarify the definition of ‘products’ by determining
whether digital content and digital services fall under its scope and to
consider adapting concepts such as ‘damage’, ‘defect’ and ‘producer’; is
of the opinion that, for the purpose of legal certainty throughout the
Union, following the review of the PLD, the concept of ‘producer’
should incorporate manufacturers, developers, programmers, service
providers as well as backend operators; calls on the Commission to
consider reversing the rules governing the burden of proof for harm
caused by emerging digital technologies in clearly defined cases, and
after a proper assessment; points out the importance of ensuring that the
updated Union act remains limited to clearly identified problems for
which feasible solutions already exist and at the same time allows future
technological developments to be covered, including developments
based on free and open source software; notes that the PLD should
continue to be used with regard to civil liability claims against the
producer of a defective Al-system, when the Al-system qualifies as
a product under that Directive...”
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U85 See, Article Definitions For the purposes of this Regulation, the
following definitions apply:

a) ‘Al-system’ means a system that is either software-based or embedded in

hardware devices, and that displays behaviour simulating intelligence

by, inter alia, collecting and processing data, analysing and interpreting

its environment, and by taking action, with some degree of autonomy, to

achieve specific goals.

a) ‘Al-system’ means a system that is either software-based or
embedded in hardware devices, and that displays behaviour simulating
intelligence by, inter alia, collecting and processing data, analysing and
interpreting its environment, and by taking action, with some degree of
autonomy, to achieve specific goals.

(186)
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I8 grticle 2 "Scope—...."3. This Regulation is without prejudice to any
additional liability claims resulting from contractual relationships, as
well as from regulations on product liability, consumer protection, anti-
discrimination, labour and environmental protection between the
operator and the natural or legal person who suffered harm or damage
because of the Al-system and that may be brought against the operator
under Union or national law.
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(199 2 The operator shall not be liable if he or she can prove that the harm
or damage was caused without his or her fault, relying on either of the
following grounds:

(a) the Al-system was activated without his or her knowledge while all
reasonable and necessary measures to avoid such activation outside of
the operator’s control were taken, or

(b) due diligence was observed by performing all the following actions:
selecting a suitable Al-system for the right task and skills, putting the
Al-system duly into operation, monitoring the activities and maintaining
the operational reliability by regularly installing all available updates.
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9D grticle 117 Joint and several liability “If there is more than one
operator of an Al-system, they shall be jointly and severally liable. If
a frontend operator is also the producer of the Al-system, this
Regulation shall prevail over the Product Liability Directive. If the
backend operator also qualifies as a producer as defined in Article 3 of
the Product Liability Directive, that Directive should apply to him or
her. If there is only one operator and that operator is also the producer of
the Al-system, this Regulation should prevail over the Product Liability

Directive.
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(99 grticle 4; 1. The operator of a high-risk Al-system shall be strictly
liable for any harm or damage that was caused by a physical or virtual
activity, device or process driven by that Al-system, 2. All high-risk Al-
systems and all critical sectors where they are used shall be listed in the
Annex to this Regulation. The Commission is empowered to adopt
delegated acts in accordance with Article 13, to amend that exhaustive
list, by

199 drticle 8: 1. The operator of an Al-system that does not constitute
a high-risk Al-system as laid down in Articles 3(c) and 4(2) and, as
a result is not listed in the Annex to this Regulation, shall be subject to
fault-based liability for any harm or damage that was caused by
a physical or virtual activity, device or process driven by the Al-system,
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2. The operator shall not be liable if he or she can prove that the harm or
damage was caused without his or her fault, relying on either of the
following grounds”.
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