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Abstract:

The principle of exhaustion of intellectual property rights
refers to the restriction on the use of intellectual property rights
after the product has been sold for the first time in the market,
meaning that the right holder cannot prevent the resale of the
product in other markets once it has been sold initially. This
principle generates legal and economic debates between its
supporters and opponents, particularly considering its impact on
trade freedom and the protection of creators' rights.

The debate surrounding this principle is divided between
countries that seek to promote trade freedom and facilitate
access to products, and countries that prefer to protect creators'
rights and local innovations from unfair competition that may
arise from parallel imports. The arguments in favor of the
exhaustion principle emphasize that it enhances competition and
lowers prices for consumers, as it allows for more flexible
distribution of products, especially in markets where prices are
high due to import restrictions. On the other hand, opponents of
the international exhaustion principle argue that it limits
companies' ability to control the distribution of their products,
thus negatively affecting their profits and hindering their ability
to continue innovating.

The legal debate between countries and international
agreements, such as the TRIPS Agreement, revolves around how
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to apply this principle within the framework of global trade
policies. Positions vary between countries that support
exhaustion of rights at the national level only, to ensure greater
protection for domestic industries, and countries that prefer to
apply it internationally to foster competition and expand the
market. The debate over the exhaustion of intellectual property
rights shows that both national and international policies are
significantly influenced by the positions of major trading
countries such as the United States and the European Union,
which promote the idea of international exhaustion. In contrast,
developing countries seek to apply the exhaustion of intellectual
property rights at the national level to protect their domestic
markets and avoid monopolistic policies.

Keywords: Exhaustion of intellectual property rights,
parallel imports, TRIPS Agreement, creators' rights, trade
restrictions, trade freedom, international exhaustion, national
exhaustion, regional exhaustion.
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(). See J.H. Reichman,"Intellectual property in the international trade and
the GATT"in M. Goudreau et al., Exporter noter techonologie:
protection et transferts internationaux des innovations/Exporting our
techonology: International Protection and TRANSFERS OF Industrial
Innovations (montreal: Wilson&Lafleur1995).

@_ See D.E. Donnelly "Parallel Trade and International Harmonization of
the Exhaustion of Rights Doctrine", (1997) 13 Santa Clara Computer &
High Tech. L.J. 445
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®_ See Adams v. Broke, 84 U.S. (17 Wall) 453 (1873); Keeler v. Standard
Folding-Bed Co. 157 US. 659 (1895) Bobbs-Merrill Co. v. Straus, 210
U.S. 339 (1908); Curtiss Aeroplane & Motor Corp. v. United Aircraft
Eng'g Corp., 266 F. 71 (2nd Cir. 1920); and Quality King Distributors,
Inc. v. L'anza Research International Inc., 118 S.Ct. 1125 (1998).

©_ See Abdulquwi A. Yusuf & Andres Moncayo von Rase, Intellectual
Property Protection and International Trade: Exhaustion of Rights
Revisited, 16 WORLD COMPET. L. & ECON. REV., 117 (1992), cited
in The German Supreme Court defining the concept of exhaustion in
early 1902.

(10_ See Herman Cohen Jehoram, International Exhaustion Versus
Importation Right: a Murky Area of Intellectual Property Law, available
at http://www.ivir.nlJpublications/cohen jehoram/cohen2.doc.

(ID_ See Yusuf & Hase, supra note, at 117; see ROTHNIE, supra note.
(analyzing both the common law approach and the United States
approach.); see Richard H. Stem, Some Reflections on Parallel
Importation of Copyrighted Products into the United States and the
Relation of the Exhaustion Doctrine to the Doctrine of Implied Licence,
[1989] EIPRI19, 123-24; and also see Abraham van Melle, Parallel
Importing in New Zealand: Historical Origins, Recent Developments,
and Future Directions, [1999] EIPR 63.
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(4. See Thai Patent Act 1999 Article 36(7); Khaw Lake Tee, The 1990

Amendments to the Malaysian Copyright Act 1987, [1991] EIPR. 132;

George Wei, Parallel Imports and the Law of Copyright in Singapore,

[1992] EIPR139; and see BBS Case, supra note.; see Section 24 of the

Hong Kong Copyright Ordinance (Cap 528) and Section

20 of the Hong Kong Trademark Ordinance (Cap 559, available at
http://www.justice.gov.hk
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(9.8 K. Verma, "Exhaustion of Intellectual Property Rights and Free Trade-
Article 6 of the TRIPS Agreement" (1998) 5 I1C 534, at 539.

LEAO e (b S ?9;)” e LA
U7_W R. Cornish, Intellectual Property: Patents, Copyrights, Trademarks
and Allied Rights, 3d ed., (London: Sweet and Maxwell, 1996) at 529-

530.
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Microsoft Corp. v. Harmony Computer & Electronic, Inc.
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2. See Harvey E. Bale, Jr., The Conflicts between Parallel Trade and
Product Access and Innovation: The Case of Pharmaceutical, 1 J. INT’L
ECON. LAW 637, 644 (1998), and See S.K. Verma, Exhaustion of
Intellectual Property Rights and Free Trade—Aurticle 6 of the TRIPS
Agreement, 29 IIC534, 552 (1998); Herman Cohen Jehoram,
International Exhaustion versus Importation Right: A Murky Area of
Intellectual ~ Property Law at 13 (1996), available at
http://www.ivir.nl/publications/cohen_jehoram/Cohen2.doc (last visited

Oct. 4, 2010)
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G9. See Frederick M. Abbott, First Report (Final) to the Committee on
International Trade Law of the International Law Association on the
Subject of Parallel Importation, 1 J. OF INT’L ECON. L. 607, 618
(1998)

GD_ see Chung-Lun Shen, Intellectual Property Rights and International
Free Trade: New Jurisprudence of International Exhaustion Doctrine
under the Traditional Legal System, Journal of International
Commercial Law and Technolog Vol. 7, Issue 3 (2012), pp193.

©?_see SETH E. LIPNER, THE LEGAL AND ECONOMIC ASPECTS OF
GARY MARKET GOODS (1990) at 79-80.
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©3)_ see Chung-Lun Shen, Intellectual Property Rights and International

Free Trade: New Jurisprudence of International Exhaustion Doctrine
under the Traditional Legal System, op. cit, p 93

@4 See John C. Hilke, Free Trading or Free-Riding: An Examination of the
Theories and Available Empirical Evidence on Gray Market Imports, 32
WORLD COMPETITION 75, 80-81 (1988).
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©5_ See Frederick M. Abbott, Second Report (Final) to the Committee on
International Trade Law of the International Law Association on the
Subject of the Exhaustion of Intellectual Property Rights and Parallel
Importation, at 30-31 (2000).

(6)_ See Verma, supra note, at 553-54; Abbott, First Reports, supra note, at
633-34.

G7_ Article 111(4) of the GATT 1994:

The products of the territory of any contracting party imported into the
territory of any other contracting party shall be accorded treatment no
less favourable than that accorded to like products of national origin in
respect of all laws, regulations and requirements affecting their internal
sale, offering for sale, purchase, transportation, distribution, or use....

©%_ Audrey R. Chapman, The Human Rights Implications of Intellectual
Property Protection, 5 J. INT’L ECON. LAW 861, 866- 70 (2002).

@) See id. at 873-79.
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#0_ See Frederick M. Abbott, The DOHA Declaration on the TRIPS
Agreement and Public Health: Lighting a Dark Corner at the WTO, 5 J.
INT’L ECON. LAW 469, 472-73(2002)

gl e g Aelin polail Luegiall 8padl) ellas ) Aaalil Gali) ey o) Gaa ()

delial Aol A8l 538 ellay ¥ i (9aY) Joall ducilly (K5 . Gan i I g T

8 DA e Slsad) i) sa V) dall ol Lindl Qg Jie A5V gl

sl ey Al

See id. at 494-97. See also CARLOS M. CORREA, TRADE RELATED
ASPECTS OF INTELLECTUAL PROPERTY  RIGHTS-A
COMMENTARY ON THE TRIPS AGREEMENT 81 (2007), see
http://www.wto.org/english/tratop_e/trips_e/wtl641 e.htm (last visited
Oct. 3, 2010).

“2)_ See United Nations Conference on Trade and Development (UNCTD),

World Investment Report 2010, at 6,
http://www.unctad.org/en/docs/wir2010_en.pdf (last visited Oct. 3,

2010)
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“9_ See Abdulqawi A. Yusuf & Andrés Moncayo von Hase, Intellectual

Property Protection and International Trade— Exhaustion of Rights
Revisited, 1 WORLD COMPETITION at 130 (1992).
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Aot g slanal Ailadll (golead) s cilanyiil plasiuly @y ¢ sibagl)
Gilawal) pa cilamiall Gk of Giams Ciliall 3 doles (e i) (98a
O eelld s . bl ddadl) Gl Jas o (S ajad) o) Calgall Boka dpane
Ualias) pa Cangll ai (3883 (gilgal) Ayl Vs (B ol slama) dabsa
G it o ¢ ol sl alas Qs . caliall (Bopa Belu (e A4S
o el Adagyall a3l of Calgal) (obas Aendl) el auy 2ie Calsal
L2, Al Gleudy)

eibd| it
S31001 O smimni 19 o1 1 i it ] |

28 Lagil u"u e @l JL;M\J\} ol e Tase el (il
O Al maall 5l e ratiall Bodag dlad) Blen) Jhial larg
Glatial aojs o3 Saill o Bl pangd ) g5 28 Jeall any)
o pales LU el ia Las gyl s A ) (e Lgulang
bl Gload) b clanial) 3ga (alids

o i (Blon) Glagdi (A el o oKe @lsall i) o (g WS
DU alsal) Craa ) (5350 Lee ol lansl 9T g0 (e culaminall il
My (dl1d ) ABLRYL S, Al e Al e daadlil) 5alyys Aal

#)_ see generally Quality King Distribs., Inc. v. L’anza Research Int’l, Inc.

523 U.S. 135 (1998).
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tlglag agiiga o al (Agal) ALY dslis pudajlaal Basse maa

t ) aaall) Jabada Ao pladl) -

b Aol roatll Allad SASY) mgill sa Hlanl) 8 Suall dada ey
Dl angy Aniaal) 3580 58 28 . jed) g zes (e alladl elad] gaes
Aol ya allg A dgall dpal @) A Mal L ddlida oLy 8 4 dhid
el el Gyl Sl 8 Sl maling e iy ealey () il
(Antiall Jsall) Loass AL cilaiial) (alla 855 50 L 0S5 A ool 8
L (ARl ) Aeiye llal) g pe g 005S5 A Galll i jlal sy
G paill ALl bl b dadtiyal) 2 LYY e B2l ) Taadial) 138 gy
Sadll) bl grsd Caan (3 5, ol 8 dlasall plaall e
.(M)(@M\

e eladll ) ool el LSk Goral JJsall e Tage 3k o) V)
O cclatially adliadl (giloall byl s b ¢ jlanl) (B aall als
dadtiyal) A3gyall I3 o) e dasldll lamid) g3 A ol Aol bz
Wy - pradl (aledsl e 3k e daidiall g el @ld laldl ) llall
Gt Glile) daiaall 45380 e cang o Joall 2l e aalill pagll e
LSl 8 gl adase olas (spedl) Banilia Javn (4,540 A.SL
I laldh I (bds all jead) @l clamiall Jean caianl gy ad 5l

“9)_ See Carsten Fink, Entering the Jungle—The Exhaustion of Intellectual
Property Rights and Parallel Imports, in COMPETITIVE STRATEGIES
FOR THE PROTECTION OF INTELLECTUAL PROPERTY 178
(Owen Lippert ed., 1999).

“7)_ See Christopher Heath, Parallel Imports and International Trade, 28 IIC
623, 628-29 (1997),1.S. Chard & C.J. Mellor, Intellectual Property and
Parallel Imports, 12 THE WORLD ECON. 69, 70 (1989).

“8)_ See Fink, supra note, at 179.

#9)_ See Malueg & Schwartz, supra note, at 190.
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Dbl Al 8 ) aa s saley L Aaiall Glenl) @b Bodl Cangians
Db 8 il Aeiadll 45380 (e Slend) (8 Sl () bl
05 Lenie: calaiially dladll (gilsall 2] ity My el G Capeal)
By (8 giial) saas () doas Lo A Jail) 48l Bilia) ol Lgils el (35
i Of e a2 )d) oy L dbagiid) Bl 8 il jen fslaie jaeadl
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o) LY s (Silgall ahia) e BAS aldie W) ASS) (e el
alcadl (glsal) Ayi ) oty G ¢l A cdlially 5)laill A pa Sl
O oS Sl 8 Sl pUas IS 51 g LAYy dyliadls claiallg

©9_See Claude E. Barfield & Mark A. Groombridge, Parallel Trade in the
Pharmaceutical Industry: Implications for Innovation, Consumer
Welfare, and Health Policy, 10 FORDHAM INTELL. PROP. MEDIA
& ENT. L.J. 185, 250-51 (1999).

see Chung-Lun Shen, Intellectual Property Rights and International
Free Trade: New Jurisprudence of International Exhaustion Doctrine
under the Traditional Legal System, op.cit,pp,96/97.
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slall (Glgal) il Gl ey pdal) e Lailidly Goud) [l ) 525
) ey (g5lsall 3)ginall daliadl Jary  Joall Maia) s gar cilatiallg
degydall Hoe dadlially Godl HLSia) iad dal e asls il LA alal
Slgall Ayt Gy Aadliall (pilgd ) 2] g oyl 3 il
L0 sl i) fae Cansan
Free Riding and Consumer :dlgiuall dlyls Alaal) dgaiay) =¥
Confusion
o A Sall ASLal Bghal  dgal) alisia) A jlaal dalgll Claw) (e 2a
A<yl Lglal ) Zaadl o 8yg-dll e dgatian Lo Lile (5lgall 35 cadll
sy HISAN) & JaY) dish i) DA e dlaal) Goadl b dniadll
L0aa e (1 030 laiidl e (DleYly gy il il iy cclamd)
il 5l e A4 o Jalas of Jada (gilsall 2ysiceall Sar c(gyal 5)lung
ol Ariaal) A5 ae Adliall il yes Cpe 82T 3 ey cdie eVl
e @las ) alamidl Loy aoam Al 8¢ dll aajid ¢aagioadl Gl
il el (Kasg claal) Goull 3 daiead) 3550 gy s 3 g il
0 B LaSaty callsall 8 pdenll e Baldiwl) (gilgall AhnnY) DA (e
S35 -Free  Riding Slaal MganaV) AlChe coun Lo 12ag . ol
Adlie 3laug Geadl jueus o eladll ) cilatially adiliand] (g)sal) )|

G2_4d.

3. See the OECD Report, supra note, at 8-9; Staaf, Free-Riding, supra
note, at 207-211; Hilke, supra note, at 77-78. See also Chard & Mellor,
supra note, at 73 (including also the after-sales of products—warranty
service and repair service— in the targets of the free-riding acts). Dr.
Rothnie shares the same view. See ROTHNIE, PARALLEL IMPORTS,
supra note, at 565.
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i) DA (e A3y Lesh ) cilaiiall Gadi il 3y ladies ¢Jladl)
(Gsall 3 ey ) Al claiidl re dadliall ddadl) Goud) & (g5l
Gyl 8 daiiad) Al Slgiaal s Ao ol il dlia 05
OSlgiaaall g BIAD ) il Baga B Gl g0 « oA dgn Gy ksl
driad) 365580 e laall Adlall o alall o el slaieY) Jsa
ALY Cren o OSag B3sall e rae Gsiae ld ciladie e Jyeanll
Gy CllSs Oglaaty GSlghua) daans dolaall Cldlall diphay Jsa cllgionall
V) Lo Jguaad) (S0 Y Al dglhall claiiall o Jpuaadl ool duil)
Glatiall (ayat a8 (el ) JlaYly Alaall cladlall e alaaeDU Ladg
95l Al Ll sl Sl Al Aae il 3

e of Aiia (e Wil 0uSlg ) Al puSaiy ol dali (s
e dsmanll daiad) 45, 8l Glatie (e ARl ) Gsdiar (Sl
028 by Ayl Cond) (oSS il Geudl 8 (A Aladl i)
el cladle (e a8 (Alaall Ak clile) daiiadl 3580 L
@ld clamiall glé el e 30ley 40, due s ae (Glsal) i) s
OR ¢Jsdll iy Ariiadl) A5, 58] Byeds dnan (Ao 555 Al dpe gl

4_ See the OECD Report, supra note, 25, at 9.
©3. See Barfield & Groombridge, supra note, at 254-55.
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Glasd Lgl (i) cilgally ddaall deieadll 4580 aai Yy cdaial olaly 3
Dsdeaty eDland) Gl ¢ L L (gloall i) claiie (gridal aadl ey Le
(@l gl pe A3)laallg . agsitl U (e ) dmy L iiall Cigae shalin
) Casan gl cllgiunall 28 (e sDand) pan Gilsall i) G saw
Dseen] Clse e an Le o (glgal) i) Gl ¢ skl 138 ey . salad
Basie dsall b)) Labie oY fad) an Lo laad 893 Y um Slgindl)
s Con Bl 3 oSlgiadl yila e J<h ada 948 (glsall ]
LY el dilea ol el

LSy g laly gAY J s A sl dnslal) dilal dduna jhlga -0

tBaaal) Cladiall (Gagudy

dna om Apbmiall mlbaall cr Ol Gaind (8 M) Tase Jags Jiey
il clatiall Jo¥) agedtll 3 sllae) A (e LSl 8L (i g Byl
cilaiall J¥) aalls dSal Sl el agds Lariey A0Sl AL Goia
O A8l Aslal Bgia chlatind (arsas (il d)Sall A8l Bsis asa
dajt (o Al pad el o 4K AL Bshn aalia dlley 2ay ol ¢ apul
sny A8l ALl Bois Byl e lamiall e B3 AN e Bl
djlaall (B (I aag Al Aalil) e Al ghea a3l any Sl fase o
Gragas 83 (e Johaall aesil) Gl ¢ Joall slanal) Q8 dals ciolead)

%)_gee Chung-Lun Shen, Intellectual Property Rights and International Free

Trade: New Jurisprudence of International Exhaustion Doctrine under
the Traditional Legal System, op.cit, p, 97.
7. See Chard & Mellor, supra note, at 73.
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gin Sl Al e claiiall Gas halis o 3siwal o) (e Y
Glgal) b)) Allisdd pmds Al Lgbal ilaial) pa 4,83l ASL 5ils
) gl (glsal) il DA (e

B pilie ot S dga Sl (@loall 3hau) (L cyal slany
Agldll e dneasl clamiall s Aoy ydall joe Clatiall uiyes Aok
DY) PIA e LY cilamiall 535y iial) Gl Joa dlilly Baw JiY);

®8)_See Merck v. Primecrown, supra note 26; ECJ Case 187/80, Merck &
Co. v. Stephar BV and Merck & Co. v. Exler, [1981] E.C.R. 2063,
[1981] 3 C.M.L.R. 463 (1981).

9_See ECJ Case 19/84, Pharmon BV v. Hoechst AG, [1985] E.C.R. 2281,
[1985] 3 C.M.L.R. 775 (1985).

69 ROTHNIE, PARALLEL IMPORTS, supra note, at 487-94; Chard &
Mellor, supra note, at 77.

©D_ the OECD Report, supra note,, at 13; Chard & Mellor, supra note, at 75.
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62_ see Chung-Lun Shen, Intellectual Property Rights and International

Free Trade: New Jurisprudence of International Exhaustion Doctrine
under the Traditional Legal System,op.cit, p, 98.
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63)_ Hansen, supra note, at 114-2 to-5.
©4_See Malueg & Schwartz, supra note, at 170.
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Adsall 4oysall ASlall Bty Hladll doja (5o US acld calsll 8y L dallad)
i daadle g (A allall Bylanll Aadaie (a6 saslall 4oslodie 451
Aok Llesg Hlaill Lo dalias G Ol Badadl Genyd LI (10 o 5¢all
com 3L G T Balal) ayins o g o elaiall 1aa ey YA el 481
3y Bpallal) Bylal) daliia o (gilasl) i) piey Loy GUEYT pesds Alglaa (g
CNaisaima e G G js Alie

D) e elsall 5L Joall 2l Gasges (i)l i) ik -£
it oSl eByaladl) A8lsl) b gy ity Gl Al Galidl ) Jsaal
Lo 5aga Lilag gVl 3lahy Lash aliy JSUERN (mny (ilsall 2y
Aosi) Baga CuilS 1Y) Lo o duga) Baga Adlhe 355 Cum thaga) Clalaals
) e s il 1Y Le sl cdaall Ldoall Adladl jules pe (3

63)_ See Staaf, Price Discrimination, supra note, at 303.
69)_ See Abbott, Second Report, supra note, at 23-24, 30
7. See Macro Bronckers, The Exhaustion of Patent Rights under WTO
Law, 32 J. WORLD TRADE 137, 144 (1998).
©%_ See id. at 157-58.
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©9)_ See Henry Grabowski, Patents, Innovation and Access to New

Pharmaceuticals, 5 J. INT’L ECON. LAW 849,857 (2002); F. M.
Scherer & Jayashree Watal, Post-TRIPS Options for Access to Patented
Medicines in Developing Nations, 5 J. INT’L ECON. LAW 913, 934-38
(2002).

see Chung-Lun Shen, Intellectual Property Rights and International
Free Trade: New Jurisprudence of International Exhaustion Doctrine
under the Traditional Legal System,op.cit, p, 200.
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TD_4d.
72)_See Fink, supra note, at 179; Chard & Mellor, supra note, at 76-77.
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A 5l yaie Jlaall Joana¥) of e ¥ 13 Gl (b e (glsall i)
sl (38 o cld) caall (e G fglsall A ) ilias 8 gy
kil ) Sl Seaia¥) e Sl (glsall Aymal) gl 3 sasal
z2oAlly Bl Aals & (glgall 3)sinall able 38 ¢ allall dmiall e 3o guall
Jady on)all Blsa) 3 latial) jrme 40 il W el Y @l

Anite e Aaa o) SeeY) Gasges (§lsal) ALl 5y duajlaal iladll
21g3 el Gledlall Lerals (glsall i) wiliay o celld ) diLay sy
AL Aalaif e Sl (A Sal) A8 aaliay Slgieall Llea et (S
Ay daes Dl Gilaiie cala & Gall (Glsall gl Cinie Cua Sl
VL b of o Jids @la Gy o Joall Sl Casge Ldaall (35l
cSlsall ) iy adlias (e A Al Glatiall (e

M) Tase Ao aaiad llg (g)sall ahyial) wiliay (mnd iy ¢ Jully
cilatiall Jsd s mans Yl Lgsasa (e 2B Adaal 3ol Lelsan 8 5ol
Al 5258l @3 A3 ailiadls

7). see Chung-Lun Shen, Intellectual Property Rights and International

Free Trade: New Jurisprudence of International Exhaustion Doctrine
under the Traditional Legal System, op.cit, p, 201.
9. See the OECD Report, supra note, 24, at 9; Staaf, Free-Riding, supra
note, at 234-35.
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Crad JIal s (el tag . gal) 3 Lo Cilerig i) Glaca ge Jasip Y sale
O esd la ) i ¢ glsall 2yl Ligall djlaall & Lails 12<a
el am Lo laady i) Glaca g1l (glsall sl gias ) Lalsal
gl plasa sl 285 (Slgiaal) cog Cin o) bl sa Y]
ciady il ehds lial 8 pSlgiad) e 1 dae gl ae L clexd
Lliall daaally lacall Ludass Lople (56Some (53)sad) 3ygicaall 8 cAudlial) Tain
e O o ¢l el & AV dalall Jaaing L Lgilatie L e
G pleall e Jgiue @lsall Hygiaall Gl (6yaT Hlansy il L
L0 Casas WL (g5lsal) sl 05 o Ay ¢ il iy ilasall

Pl ly LU A Sal Al Claal J8lpa Jalis daas ey Laidy -0
Y A Gl e dasldl) Jgal) slisia) Tase Gadsis (gilsal) i) eha e
of dRas Jdalany ) 1 gl el ghia¥) cleh Ll Led 2ag
Calia of (aallall Gyall ndadnll die ¢ iy 1385 dadin Coul 31la) 230
Claniall Joa d0)Sall Sl Goaa dylen Al b 40l 4)Sall ASLall Bg2a
& Grsedll e AaTll CallSally Wall mues anily co)lids Bgm (gl (G Gagedl
Aaliaal Luliall Gy Gl 8 L Jgs e LB ) deas (3n caly ol
ol (e daddl) (g3lgall Shiicdy) lalice cuiad (Ko clla) dagg deliall
Cala Gils (e Bsall ot DA (e s glia¥) Glehl Llas 30 Y Al
D3 Y A G 8 Bl s Gl copal Bl A Sl AL (Bgia
G 09 O (s Yy Byl 53Y) sl e o5 pliaY) clely b dles
) daall ManiaY) Cases (3lsal i) e e

(73_ See U.C.C. §§ 2-314 t0-315(2001).
(79 Merck v. Primecrown, Inc., supra note and Merck v. Stephar, supra

note.
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Zoad usale Giase s (Joall alinn¥) Tase alais cglsall A LA
Y 013 guadl Bgadl o ad A ylall puiny Foalayl) (hgad Al

| &
9| 3t ] (5w 3l § Smitl idbaiid ] T

ol 4 095 Cpige Om (Jsal) sl T Joa AolaiB) masl e
sl clelially jamy 4l gaiiey (pajlaay cdalaaidy) 5oLal o5l
s

pldl Aa yan b Joall 2w snge Jalay (Apalai) Zaalil (b
cOSlgiaall e 53l dgmy Las ¢ plaad) Gamddng dudliad) s Jeal) o
D55 8315 DAA e (3l BeliS Gpant 8 aali WS LAl Joall b dala
DS e Joal) slia) of Ggaiiag celld ) ALRYL . Lgasay cilatial)
aallal) dadliall dgalsal llatie auwad ) QISAN ads DA e

Cilea) ) gage 8 ad ) Jsal) i) gajlas pds <531 dea Oay
5)28 midie Hlauls 835l cilamiall sagh o (S Gas il (3)gd)

7. see Chung-Lun Shen, Intellectual Property Rights and International

Free Trade: New Jurisprudence of International Exhaustion Doctrine
under the Traditional Legal System, op.cit, p, 202.
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P DA (e gl 138 Jola of Lyl s el
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.Sl

En ma (Agatl AR daslaal Lalat®y) gaal) 1 SLAY (il
.Slsad) A

JodI Guaid|
31001 3 i) b 0 (9l ] St it
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Baall Aplai e Jsal 2l ) Al pead A0lai®Y) maal) aiis
Iiae Gl rasas (gilsal) i) o G (Mgl slacl) 8 At
s VA el 8 claid) Gein] Sl B 4l Jsal) e
Gilaiiall s 0 Jodll DS (e Cigal) 138 2 Gfiald) sy ol clld
Sl Gois e File Ao a0 cong 4Sal Al (B5ds Lgpans
b bl salel an asl say ¢ sl 138 Gpas (M Bgal) e s (Al
Ay eVl o il ALE il 1Y L apass 8 A il 8)all ki
cdol) et sl Gudai s} (& (5))sal)

(78)_ See Abbott, First Reports, supra note, at 622.

). See Alan O. Sykes, Comparative Advantage and the Normative
Economics of International Trade Policy, 1 J. INT’L ECON. LAW 49,
49-50 (1998).

®0_ See Abbott, Second Report, supra note, at 26-27
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Il e Lah (@lgall i) alay G ¢ il ol il Adecd) 3
J8 3ysienall Al 8 i) ()9S cllgiiall (mils (e ES il 53)ginall
Slaldl b claiiall et Jleally SIS i crn . Mas gl ol o
20 el e Qllal) alids) vie ai sy o (Saag 835l
Olady 8 laall Jilay 28 53l Glaldl gai 3K Joa el Yo
Gl i) e chaball sy o (A il el 83l el
L3 Y il e sl il e g el o of ails e
Okl & Jlaally il sl cJolaadl 3 clagy) YD ol celld aag
Baer et Al claiall 2 ) Jlaey SAGAN Gl ogyal 5l .50l
Crew ilatiall aylall Cullall ae 3155 Hlan) ¢ Ll aa cilaiiall 53l
B giceall Glalll o S 8 adlially Cadlsall Jdat aang L (g)lgall oy
sihsll sl e Ll L) o minas of adgiall oad Bl olaldls
St e el laall 2l oV €I s ol s Cusgen
o OISl Cal€e e J3 Dleadl sileas (Malylell plaly 8 @<
L50adll Gl

@D_ See Sykes, supra note, at 57.

®2)_ See id. at 63

®)_ See id. at 62

®49_ See id. at 63

®)_ See id..

®8)_ Contra Chard & Mellor, supra note, at 77-79.
®7_ See id. at 62.

®3_See id. at 63.

[ rii4 ]



daSaa dale Alaa (A8 AN & gad) g bl Jal) & danaiia Alaa) 433 gilal) Alal)

(ISSN: 2537- 0758)
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o) Badll 31 b cphnal Bely Al laiid) () Jsasll da)d
3 EbRY) Slelys o cpa A gl Gasil) Alialge Pla (e Lgy daldll
Badae 4l il ) aoiaill il o clatiall (a5 i dedgial) Jsal)
Aalill Joall dalias 335 Joall Sitiol] Cangar (3lsall hias¥) Jany s
el 8 5, aygi sale] DT (eSaii ¢ Jully . baglgiSall Jas e S
Ggallad)

el | e
S310b) 3 e E ) e (0 (gl i (w y i Gt |

o) ) B ) -

2 ASall A lall Bada dllle cuila e Aol Hlanl) b Sl )
Sl Heai ) salls Jolasy ¢ Joad) slatia) Al (ol (ol
s2gl bl LAY Jhay G tialgd) uilgal) (e pleg 4l (sl i
Balls (s celld aas () (gilsall Ahn ¥y Slaall Mgan ¥ 8 5yl Ll
Con o(Ghlsall AVl dual & Y]y S dlga Cacd laall dganns)
Msaial] als g 43laalls (M) Joal) slarial) Ll an (558 Cilige Sllin
b ool JSa (i Sl (8 Sl of Adaadle (1 Sas ¢ laal
Aol Sl 8 aaall (galai®¥) Jdalaill (8 I Ay Agallell o)
alol DY) Al o alieV] 8 lage e

®9)_ See Abbott, First Reports, supra note, at 624.

©0_ See JONG-SAY YONG, FREE RIDING AND THE WELFARE
EFFECTS OF PARALLEL IMPORTS, DISCUSSING PAPER NO.
06/00, DEPARTMENT OF ECONOMICS OF MONASH
UNIVERSITY (AUSTRALIA) 17-19 (2000); Hilke, supra note, at 76-
78. Cf. the OECD Report, supra note, at 9

©D_ See the OECD Report, supra note, at 9.
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(Aesiial) alill) J8Y) allall g pe 3 dal) ol 8 Il ey () el
Ol 8 ) AU Ciaga el e £ L) Garen @l sled Jlai
e A VA bl sange ddas U] 8 el e Ji gsSaa Al
9 glsall AVl
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S310b) 3 it £19:i19 duniiled

il e

e A Sall LSkl (358n Lgnant Al ailiadly aludl (g)gall ahyind) Jiay
Aoyl Ugia jigy aly b Cilgall Gokag dylaill ciladlally ¢haa¥) cilelyy
L) Ll jial U sl Hlend Cus (e dals A<ha Ggaal) el Gl
Load ) Aoy Goad) 3 sl jra Jeag Gus ¢dgiaall bl Calide
Ay e JEdly copaill (e 2530 (520 Lo ellig (Al olal & By il
LNl e 8 e Lokl 8 L) (any lad cilS G

©2)_ See Staaf, Price Discrimination, supra note, at 313, 327-28.
©3)_See the OECD Report, supra note, Annex III 6, at 44.
9 _See id.

Gl (395 e alin deng cdliall Cilyianived) Jlae 3 Gl lasa Jula L2 =)
@9V e YY-YY e 5alal cuelall 4 Slal A lead 4 oall A smaall 5905

AV Ve da
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Al Boday el Goaall @lile je add ol (Glsall iYL 2l
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L) clanid) py e ALl giload] (glpal) Syl Al e
e dganll g0 ddoall ) Walial a5 Allg 40,8l dslal) (Bsiad dazalall
CGua Algal) el 8 el 13g) 40 )Sall AShall (Bsia cllle (1o ropualy el S
Slsall alyiud A glall Lgilalea 8 dugale 5)gumn Lgin Land Calias Joall ()
L) iy Tl laylas) didee s20a3 Lo caves e @l

Ll s (@lsll Sl 8 daguall alslall ST (g (gilsall 2 iias
O 233 6V Lalil (rag 451 V) ¢@oad) (ilsd Al 8ypamn o duali (e
O gl e e Leanda iy Al Guiledl) add o 5 ied Y @oad) (ils
O U ) s sy G Dol (gilsal) 2yied) Allisa sy (Madaza)
L) (i @llle s o cllgiondl 5ally el oo ALl asload
il

VOV a (Gl gl Gt ¢l Jlea i .2 =)

©7_ See Keith E. Maskus and Y ongmin Chen, "Vertical Price Control and

Parallel Imports: Theory and Evidence." (2000, Oct. 1). World Bank

Research, Washington D.C. [On-line]. Abstract from: World Bank
Working Paper Number: 246 I. Web site: http://www.worldbank.org.

©%)_Christopher Heath, "Parallel imports and international trade" (1997) 28

1IC at 623.
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e 0N 090 AT Bs () Bs (e Lol piy Al Sl LSLal) Bla Lles
el Slgall 3wV Jads e 5yl Hlamg ()AL LKL oia il
Dygiaall mydy Grm Nt G diad) aysl) g 2 ls Ldaal) all)
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¥9)_See id. art. 51, nl4(a). and art. 51, nl4(b).

(190 See Keith E. Maskus, Parallel Import, 23 WORLD ECON. 1269
(2000).

(19D See James Cross, James Stephans, & Robert E. Benjamin, Gray
Markets: A Legal Review and Public Policy Perspective, 9 J. PUB.
POL'y & MARKET. 183 (1990).

(192 See Michael S. Knoll, Gray-market Imports: Causes, Consequences
and Responses, 18 LAW & PoCy INT'L Bus. 145, 146 (1986); and also
see DEVID BENDER, DAVID GERBER, GRAY MARKET AND
PARALLEL IMPORT PROTECTIONISM VS. FREE TRADE 11
(1986); and also see Richard A. Fogel, Grey Market Goods and Modern
International Commerce: A Question of Free Trade, 10 FORDHAM
INT'LLJ. 308 (1987)

o e B0 A saandl Gl 3 sl Gsdl 8 (gileadl 3 spag o aiage

Glsall 2D Lty o sasiall L) (Boas ey s 64083l ASL) (Boia Sl

LAY o) adase -Lagee Anall il Sl ¢ Ll 5lail) doal daan & G
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aladl il o ladase AUaiall £S5eY) Alail) ddlal) cllle alis pa dilia 6

Y el ad Gad sl dlaal) cladlalls ghsall Solaty il jaan e diial)
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A)Sal) 8Ll (ghs

el | &
S50 3 skt ¢lgu

gt cas ) glaadl niV) (e Aiaad) ol A Gy Sl oKy

g (Y el i) iliadly cdasjall gilcadly cdslladl 52

193)_ See Stuart Jackson & Richard Kempner, Parallel Imports into and
within the European Union, in INTELLECTUAL PROPERTY IN THE
GLOBAL MARKETPLACE: VOLUME I. ELECTRONIC
COMMERCE, VALUATION, AND PROTECTION §14.1, 1-2 (Melvin
Simensky et al. eds., 2d ed. 1999).

(104_See Knoll, supra note 64, at 146.

19_Tbid. at 6-7.

(99_ Julie HaUer,THE LEGALITY OF THE PARALLEL IMPORT OF
TRADE-MARKED GOODS: A COMPARATIVE ANALYSIS, A
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thesis submitted to the Faculty of Graduate Studies and Research in
partial fulfillment of the requirements of the degree of the Master of
Laws program (LL.M.) at McGill University, Montreal, Canada. 2002,
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(197 See the explanation ofthe concept in W.A. Rothnie Parallel Imports
(London: Sweet & Maxwell, 1993) at 1.and See as well MJ. Tawfik,
"Parallel Importation and Intellectual Property Law" in G.R. Stewart,
MJ. Tawfik &M. Irish, eds., International Trade &Intellectual Property
(Boulder, Colorado, Westview Press, 1994) at footnote 2.

19)_For an explanation of the concept, see Rothnie supra note at 1 ff,

(19)_Gee Seth E. Lipner, The Legal and Economic Aspects of Gray Market
Goods (Westport: Greenwood, Quorum Books, 1990), at 6 f.f
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Alle die Lo ¥ ¢ Span ot Bala @l lie) o€y (gilsall Byias) jlaa
(o) AS)a dups wiag (Glsall iVl dBle) ga (mally (ASall Sl G
paakasg el (Boudl A )\Sial B8 e Lliall ) cialal) dialias dlesy
2as Ll oSy cabudl AS5m djmg 5latll Ao aggie Jah Cud gl 138 Jie

(10_ General Agreement on Tariffs and Trade, Oct. 30, 1947,61 Stat. A-3,
T.ILA.S. No. 1700,55 U.N.T.S. 187.

(1D _See id. at Prmble para. and see Jeffrey Garten, American Trade Law in
a Changing World Economy, 29 INTL LAW. 15, 17 and 30-31 (1995).
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ALl (pulsd a3an B 823y dalill plabid) (L (aSell oy a0 ysal) ALl
On Alaled) 3l )Sall ASL) Ggis Dolen g S 1Y Lee Jlgadly A0Sl
gk 5250 el £ L)) DA e 0Slgianall jriadll gadl) o dglge 4SS
Crans 994 ale 36 O L 5y DL e Sl wall JaY)
2ag Goh oo M) gleng ol Alsa 8 00,%al) AL (i dules ilinglin
celiac¥) Joal) 8 & Sall ASLal) (3gin el

(12 _See Frederick M. Abbott, Nature and Scope ofthe Agreement:
Commentary: The International Intellectual Property Order Enters the
21" Century, 29 VAND. 1. TRANSNAT'LL. 471, 479 (1996).

(13_ 8 See Marshall A. Leaffer, Protecting United Stated Intellectual
Property Abroad: Toward a New Mulilaterialism, 76 IOWA L. REv.
273, 277 (1991), citing in Intellectual Property and Trade: Hearings
Before the Subcomm. On Courts, Civil Liberties and the Administration
of Justice of the House Comm. on the Judiciary, 99 th Cong., 2d Sess.
51-53 (1986) (statement of Harvey E. Bale Jr., Asst. U.S. Trade
Representative for Trade Policy and Analysis.

(4. See John H. Barton, Symposium: Global Trade Issues in the New
Millennium: The Economics of TRIPS: International Trade in
Information-Intensive Products, 33 GEO. WASH. INT'L 1. REV. 473,
487-89 (2001).

(15 see .H. Reichman, The TRIPS Component of The GATT's Uruguay
Round: Competitive Prospects For Intellectual Property Owners In An
Integrated World Market, 4 FORDHAM INTELL. PROG. MEDIA &
ENT.L.J. 171, 176 (1993)
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(116)_ See Stven Mufson, Piracy Still Runs Rampant in China; Yet Industries
Oppose Asking for Sanctions, WASH. POST., Mar. 27, 1998,at E3.

Lelaa e ah¥oall cihlle Blud daiiadl) clSyal) 40Kl AL Gooa cbaad RS Eus
Dlle VoY e o Lo Aajiall alad) ded caly ccpual) (B e B dee e Ldid) 8
H"LVEJY}AJ\:\& Y.A Y441 ‘?AJY};
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o KAl 8L (3gha bl 4y1S5aY) (3gaally dleall il Lladl)

sdanldy) fas -

ASLall Gl gl Cpilsall Caces ¢400l8) dilea AoSal) A SLA)) oo Lolas el
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38 il S Jala

28 dlgee d5lal Ay o)ls dySall ASlall Bsia o (gannl) (8 ¢ Ul
el 2 K2 LS (5l A Ll Gand i Y

g ol AN e 5% £ salall L AalsY) Tase (e el sy
339 (L QST A e ddagl cpilsRl) O e Le g ol Lala o2

117)_

See Edwin C. Hettinger, Justifying Intellectual Property, in
INTELLECTUAL  PROPERTY: MORAL, LEGAL, AND
INTERNATIONAL DILEMMAS 24 (Adam D. Moore ed, 1997).

(18)_ See Barbara A. Curry, Comment, Grey Market Imports: A Genuine
Problem for the United States Trademark Owner, Customs Service, and
Court, 7 J. INT'L. L. Bus. 762, 776 (1986)

(19)_ See Brown v. Duchesne, 60 U.S. 193, 195-96 (1856); and also see
Dowagiac Manufacturing Co. v. Minnesota Moline Plow, co, 235

U.S.641(1915).
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28 g dlaal) ilodlal) (Byds aa GallL Lagas dallal) fane Ly
LT Al s 2l daadle dleas il s gl Alatll Akl (o Tasdl)
agal ol Las culd] elgus cmine ol Ggila dojlaill Lodkal) dilia) 23 13) Gy
o sl liiel Galy allad) dplaall Ldlal) it Loyl 0585 o g
e Andlall Tase Jag cahmin) Al 8 (8Y) dlaill cldlad)l Claal (as
L) Gsia el o g O il Lae e Jas el 200 ¢
Blsl] 3 5ye Jo¥ iasha ) claiiall claly aial Ak pladid axe 404l
o Gaba sale Tl s o e aey Wl ey O ailge ol iy doa Al

(120_ Qee ¢-9/93, IHT Intemationale Heiztechnik GmbH and Another
v.Ideal-Standard GmbH, [1994] 3 CMLR 857 (1994).

12D_20 See Boesch v. Graff 133 U.S. 697 (1890).

(122)_ See Curry, supra note, at 777.

12922 See Osawa & Co. v. B&H Photo, 589 F. Supp. 1163, 1171-72
(S.D.N.Y. 1984); and also see Curry, supra note, at777.

(129 See WARWICK A. ROTHNIE, PARALLEL IMPORTS 4 (1993
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L st clase et (T allall slaiy) b cejls aa ()l
Jagas PLA e ey (Dl iawgally lanasally As0Y) (e A0Sl

Claglaad) JICET (re (€8 JS jass sasaal) 2aad ) LagleiSall (e o JUall Juses e =07
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(120_See Robert Solow, Technological Change and the Aggregate
Production Function, 39 REV. ECON. & STAT. 312 (1957); see
KEITH E. MASKUS, INTELLECTUAL PROPERTY RIGHTS IN
THE GLOBAL ECONOMY. 2 (2000); and also see Robert Burrell, The
Information Society: Change and Challenges, in INTELLECTUAL

PROPERTY IN THE DIGITAL AGE: CHALLENGES FOR ASIA 12-
15 (Christopher Heath & Anselm Kamperman Sanders eds., 2001).
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See Barton, supra note, at 473, citing in the PhaRMA Annual Survey,
Table 12, available at
http://www.phrma.org/publications/industry/profileOO/phrmaTables.pd
f.; Business Software Alliance, U.S.-Owned Software Industry Produces
Trade Surpluses, available at http://www.bsa.org/statistics/index99.html.
; and Compare U.S. Dep't of Commerce, Cross-Border Trade in 1998
and Sales Through Affiliates in 1997, 79 Surv. Current Bus. 28,48 and
64-65tbl 1, available at http://www.ita.doc.gov/td/siflTUSSTH-05.htm.

(128)_See Barton, supra note, at 486.; and also see FREDERICK ABBOTT,
THOMAS COTTIER, & FRANCIS GURRY, THE INTERNATIONAL
INTELLECTUAL PROPERTY SYSTEM: COMMENTARY AND
MATERIALS: PART ONE, 2 (1999).

(129)_ See Hettinger, supra note, at 20.

39_gee PETER NANYENYA-TAKIRAMBUDDE, TECHNOLOGY
TRANSFER AND INTERNATIONAL LAW 71-72 (1980) .
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Laly V98V Gulacdl YY =yl Vo e syadl) 8 Slysagn & SU g g il
138 et 385 "l Bpall Sla 8 Aselial) Aafgll  SU (gl g g e
e a7l slailly el clanell (Las alall BLEY) il
Usa Jie (gAY ciliaiall saoaie Zojlaill ciliagliall (e waall cujal el
DAY Alaal) claglaall (gloang sl Algn 5l - (slng sl Adsng ¢ 5uSsha
S lailly LKl AL Bsia 8 5lail &Lty clall caspal Gus ¢l
LTGHLYY aseiall dlatll cliasleall gyl 83 JoY ileal

Saleall (masy (MTglaal L paa i 6 Lala e clall ol 2,
Salsad) aly S Crartiad ay L allall glaall alaill 3 ASpenll ey 2S5enl)
st S e Mty Tl pgallas Llead ASpenl) 5es AS5el

(131)_ I d

(132)_See DENIEL GERVAIS, THE TRIPS AGREEMENT:- DRAFTING
HISTORY AND ANALYSIS 4 (1998)

(133)_See Yusuf & Hase, supra note, at 115.

(139_See GATT, supra note.

sty aagy of 0Sa i ¢ Kl (laall sl cdaad w3 (JUiall dares e ()
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&SI Dbl Joall 8 dladl mllcad) clelen 7555 -5aaiall GVl daliad
s doSal LSL) (gaal M aldat) saaial) Vsl (3 aldall Caagay L galloadl
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e Lla OsSHl ¢San 58 LS plaall a3 o sacluall (8 Lnallal)
Bagaig ALY (558 allaiy (el Augal Jina sty Aplatl cliaslial
clall 48l (e dugh ALK dpallal) Bylatl daliie ) b clelal
A Sal) Aslal) (e Blailly Alaial) cuilead) iy cilad) A 8L (e Y
Aty (Ol ¢ sps¥) ALYy Baaial) LVl i) dadiiall Joall 28
s ASll Al ilaiie L A ySall Slal) Goaad Balinall Sl
Jlse 52300 chasiall ¥l aes ¢ (™0 laal) ) el
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-See MARC WILLIAMS, INTERNATIONAL ECONOMIC
ORGANIZATIONS AND THE THIRD WORLD 154 (1994).

(139_See World Trade Organization, What Is the WTO? available at
http://www.wto.org/english/thewto_e/thewto_e.htm
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(138)_See Jame M. Cooper, Sprits in the Material World: A Post-modern
Approach to United States Trade Policy, 14 AM. U. J. INT'L L. REV.,
954, 967-68 (1999); and also see ROBERT G1LPIN, THE POLITICAL
ECONOMY OF INTERNAT10NAL RELATI10NS 199-200 (1987).

139)_ See Abdulquwi.A. Yusuf, TRIPs: Background, Principles and General
Provisions, in INTELLECTUAL PROPERTY AND
INTERNATIONAL TRADE: THE TRIPs AGREEMENT 6-7 (Carlos
M. Correa & Abdulquwi A. Yusuf, eds., 1998)

(140 See Barton, supra note 11, at 474-76.

[ YA ]



A R Al Af a4y 841 ASlal) (5 gha AT fase Jga Jaall

58 3 ) Gy 3

Sl Bgda dlaa Sla) (o Alghisal) o dpalladl Blanl) dakaie ety
SN alitay sliae¥) LS Le deayg Gunyd 3L cangan 1aal) 40 <Al
L) Gy Gl

AW Aglaad el Al LealSal dasyy Laadd (anys (3La) el a8y
LEOAAT) dgilly ) il dglead 0y Alialy (VAAY) duelial
Gsia e ganil) piag Aleall julea o SV aall Ay sleacY) o5h Gun
e Gy L Aadl Oglall el Al DS e Ley Aalall 40)Ka) A L)
ey -Baaly L 5538 Pla sllad) oY) aall Gl T 385 G Gl eliacl
ey i ead iy Lgaad CulS lgas JBY1 lalily daalil lalil) (ld cells
L gEmsl Jal e s

(ouil | il
a3k el el (53101 3 il

Blaill s o Gy Yas Gilsal) Ay Boiall il allus gl

e Lo b @lsall alian¥) Byl 2ty L A0Sall ALl (Bgka doleny Ll
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(4D)_See Adrian Otten & Hannu Wager, Compliance with TRIPS: The
Emerging World View, 29 VAND. J.TRANSNAT'LL. 391, 392 and
411-12 (1996).

(142 See TRIPs, supra note, art. 1(3) and 2(1)(adopting Article 1 through 21
and 19 of the Paris Convention), and art. 9(1) (adopting Article 1
through 21 of the Bern Convention)

(9)id. art. 65 and 66.
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(149 See Knoll, supra note, at 146.
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cale (s cllae Aatid) plad) o dudlio b lgaiag @ g degiad) alud

(4)_ See Dale F. Duhan & Mary Jane Sheffet, Gray Markets and the Legal
Status of Parallel Importation, 52 1.and see Jackson & Kemper, supra
not 66, at 2 MARKET.75-83(1988).

(146)_See Knoll, supra note, at 146.
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(147)_ See Knoll, supra note, at 146.

(49)1d. at 145.

(199)_ See Malueg & Schwartz, supra note, at 1.; and also see John S. Chard
& C.J. Mellor, Intellectual PropertyRights and Parallel Imports, 12
WORLD ECON. 69-83 (1989)

O Syl Slaad 8 50l BEAY) ol Gus O AAL ale Ay 8 Al (o laage
@sall ) Cijin paysienal] Slad (398 35ms ) (Y] EDlanlly (K1 Vsl
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L igmn ST WY e Jpaanl

CDlaall sl ol i) jee e Load 5 Capaall Hladd il of ) Dade =)
el A U8 Lginalye ol Jlaa) Ll Gunat 2y of coan Ul ciales Al
See iyall A<ia po dalal) auyill dilaie IS 3 dladll syaall jlen) 4s3Y oKa

TIMOTHY H.HIEBERT, PARALLEL IMPORTATION IN U.S.
(TRADEMARK LAW 3 (1994

Sl (e chalaall 5215 sy Alead) Ay lad 5l Glia LS a5 (ellh gy ()
LU Ay " Yedll pe A)ally AugaasY) D Lanlly peiial) RIS (aliddY Ans Asgu|
) e 535 e L) aladl e Wi dugeal) ol Cocaid (Ll
CulS aDUL Ula 85 gallaal (g)laall ol g lusly cdasiiall laldl 8 Gad oy
¥l Jagiye Cayea jae e Laleadl Alglae DS (e dleall Aol Cigaly 38 dasSal)
Leall 2l alasials Ll i 38 of dagSall e 1Sy (s ol Gl Gla (olld s
Alaall dad 8 and (mleds) b cundd Al cdailal)

(152)_See Louis Uchitelle, International Business: On Asian Crisis Balance
Sheet, Credits and Debits for the u.s., N.Y. TIMES, Jan. 30, 1998, at AL

) Baniall LY 3 llgiad) Jaaty a8 ¢ lans) (aliadY das (Jial daps e —°7)
e glaisas Shluadly (UL e Soe 5038l ClyaalS Jie cdalo)ll Goaad) aled) s

AY) L) aladly Lille (g daalsy ddaly cdugiall L)<
(139_ See Richard W. Stevenson & David E. Sanger, u.s. Braces for Winder
Trade Gaps and New Confrontations, NY TIMES, Dec. 20, 1997, at DI.
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llghiual) 0ld) -9
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8 e Aedliall A dliad) leslaall (e an (g3lsal) i) o A Ll
DLl Sla) Jaadl 456) DA (e Sllgieal iy Laa o )Sall A8 Claal
Dl o clatiall 1 ge Ay chld GSlgiaal (glsall Aial) mig . S

Y Slsall ¥ e dimg i) 35l ol Silsall Ahpma) Slail Cadyg
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(I35 See Feli Martinez, Competition Policy and TRIPs: Background Note,
Sept. 2001, at 2, available at http://www.ceps.be/Pubs/2001/Trips.pdf.
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(139_ See Robert J. Staaf, The International Gray Market: The Nexus of
Vertical Restraints, Discrimination and Foreign Law, 19 U. MIAMI
INTER-AM.L. REv. 37, 71-78 (1987).

(5. See Darren E. Donnelly, Parallel Trade and International
Harmonization of the Exhaustion of the Rights Doctrine, 13 SANTA
CLARA COMPUTER & HIGH TECH. L.J. 445, 501-03 (1997)

LBls) O At (sSin laiall leady A ) 8 Sl G 4l laiase
ey @S sl (gl il piag Adliall dja e (gl 2y Lailasg
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el oS alamidl Sl o (9laY) jaeaall ey Ll sl pules
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O daalill jluall aca LSl A8 Ggis e daalill GBS (e o)l anlSa G
bl b i e diag sl a5l
(I38)_ See Fogel, supra note, at 333 and 335.
GlsadY) cabida b allally (mpall Galad (e sl aass o e apll (e adl ) e
O ShalY) (Ao ola) Jlag A Sill Sl Goia lle (b ¢(gloall i) iy
comsinill dadine lgla) (s Guh oo sl [ eJsY) gl el laad gt G adee
L &ilsall i) pid o ¢(gilsal) Alyia) Cas Aldinall jiledll e (gl
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- See INGE GOVAERE, THE USE AND ABUSE OF INTELLECTUAL

PROPERTY RIGHTS IN E.C. LAW (1996)

(161)_ See S.K. Verma, TRIPS-Development and Transfer of Technology, 27
IIC 31, 353 (1996).
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See Knoll, supra & zyadl e alasial) ol sl aie da) (e doSall 480)
note, at 168-69.
o 4l i) oSans ¢ LY (pe Ailida Cligiosal daiis sa el Bl o ) D =7
See Martinez, —(peauall ch)ldial (re dailaall Goilgall (o3ysical saliind Jaadl e
supra note, at 1.
169_1d. at 2.

(189 _See JACK HIRSHLEIFER, PRICE THEORY AND ApPLICATIONS

561-65 (2d ed., 1980).
166)_14,

(67 See Janet H. MacLaughlin, Timothy J. Richards, & Leigh A. Kenny,
The Economic Significance of Piracy, in INTELLECTUAL

[ ey ]



daSaa dale Alaa (A8 AN & gad) g bl Jal) & danaiia Alaa) 433 gilal) Alal)

(ISSN: 2537- 0758)

Uilae 13lsatial tims @lgall abia) of Slsall 3hi¥) giajlae 2S5
LB aggiall & L) dadla e Jlang ¢ ldia) dle Hhad e g
Gl Ayias¥) i3y cAolanll ladlall s b () 5 al) Hgan o]
Ldally ddaipall Bygill aaiatg A lall Aedlal) cllle draws o jall Mgaially
& el (ggien (8 ¢ AUl L L) 13 dllady jlaiinl) alie o Ayl
LMt cad laiia s

b e hLEY) o3 £ e 1L A Sal) AL Glaal L) g
Dl s ¢ laiad gL sl G52 e Loy Bl (Sloall Hysicadd) o s
Bals STy cclaiill Gangad dal e Sléin) dile o dSal L8k Gl
L) Rall Jléna¥) e Sl Gaps 8 el Mgaiad)

Aylatl) ledlal) dples i dlaill Ladall Jlae 8 (S s e
2 il Al e 558 e Llaall DA (e 3as Glaiie pghiil jiles
Bed ol & claiiall okt b o)ldin Ll Gl e Jouanl)
e cilling 80 05 o Aulena) Calall a2 gl <ang Alaill 4sadle
A3 6 Ly il maandiy cglasall laad jens cclatiall yslay (RS
Al Akl e (Pley)

Olara 58 LSl S mite & jlain) of e L @llia al 43 LS
(Gand) o3 aals il LS I3 (elld aag Lasse OsSew 45l 5l Gyl e

PROPERTY RIGHTS, GLOBAL CONSENSUS, GLOBAL
CONFLICT? 101 (R. Michael Gadbaw & Timothy J. Richards eds.,
1988)

(68)_ See James Boyle, Taking Stock: The Law and Economics of
Intellectual Property Rights: Cruel, Mean, or Lavish? Economic
Analysis, Price Discrimination and Digital Intellectual Property, 53 V
AND.L.REV. 2007,2012-2015 (2000).

(169_See Knoll, supra note, at 160-61 and 64.

(70_ See 1. THOMAS MCCARTHY, TRADEMARKS AND UNFAIR
COMPETITION § 2:1 (2d ed. Supp. 1989) and also see Knoll, supra
note, at 157-58 and 162-63; see Staff, supra, at 37.
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(172)_ See Martinez, supra note, at 2.
(73)_ See Malueg & Schwartz, supra note, at 2.
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aisiy paradd b Laga oo Aatiall diladl 4 Sa Lja ali s
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(7)_1d. at 5-6,; and also see David G. Tarr, An Economic Analysis of Gray
Market Imports, Federal Trade Commission, September 25, 1985.

(75)_ See Malueg & Schwartz, supra note, at 20.

(70_ See DAVID GREENA WAY & CHRIS MILNER, TRI\DE AND
INDUSTRIAL POLICY IN DEVELOPING COUNTRIES, 50-
55(1993).

(71_ See Barton, supra note, at 473 and 487.
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(78)_ See PAULA. SAMUELSON, ECONOMICS 692 (9th ed. 1973).

(7). See Dam, Trademarks, Price Discrimination, and the Bureau of
Customs, 7 J.L. & ECON. 45 (1964).

(180)_ see Barton, supra note, at 492.

(I8D_ See Document ATRIP/GVA/99/6.
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i) ylaad 4083 ASlall Boda Gl Gall ellag) asiall (e (and 45lé
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Lol 553 canls 45 ¢ (gloall 2l UL e o (g ¢ galiaiY)
oSl AL Bgin Dlen ege (e 2al) DA (e Lol

(182)_ See Knoll, supra note, at 168-71.
(183)_ See Barton, supra note, at 487.
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ceilsadly il sawial) clgal) & Allsal) sda 8 g laaYl Ciige S5 e
Laalially ylaliall Y cllyg Liaal) (re Jalas 51 138 ) daill 2 o cpaesg
Ailial) dlans Cailen zady lasiy Slaiia) Allisay (g)lsall alyiaa¥) Al
dpeliall Joall a Lah A8NaIL (3l g dnantially A dladi¥) cflalially
:Cottier 4daay¥ L cren oy 1500 J8Y1g daalil) Joally dadiiall

112 ae Juladll dalye ciblay o8 128 Mg ge doallell Hlacll Ogil8 i
Lays Atilaall piladl g clalsd) ad 5 (53 il by . 3al) Gl
Cuilsally 9a¥L ddasall 4 Sal AL (oaal 3Sha AV 9aY) ) Jos
Aln) Jals i . clnglaal) 3 aleld 5jsam Lgna daladll o3y 018 ¢l
O el ALl 39 BLEY! pae Ao BLEY) diwlal §)gm a3 28l ¢ jun )
L8 Ll

) Jsall el dalss §)5umrs —Joall (so el) cagaly 22l (el e 5l
DBG Lo yall ¢ gumgall —20 K4l ASLal) Bin Lleny Lals Zugh Al gy 20
DS O i Lalaially A0 agilgud Ao dolaal) A Sal) ALl (Bgda
L) Bl el

(%5)_ Thomas Cottier, 'The WTO System and Exhaustion of Rights" (Draft
manuscript presented at the Conference on the Exhaustion oflntellectual
Property Rights and Parallel Importation in World Trade, Geneva,
Switzerland) (November 6-7, 1998) at 1.

(189 See Donnelly supra note at 449-85, discussing the domestic positions
on international exhaustion in the United States, the European Union

and Japan.
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Ll Carghy  yeaed) lilug cdyladl) sleadly Lnlaill clally Loelial
sl o) Pa e (phasl) il (o Huall o sladll ) Gl
ey a2 Sall AL Ggin laaY Alabadll b Blglse g eliac)
Alabaal) fane pdls e oS 535 M lgillgdl Lo S dulaally Gginl
Clehall (165 Ay Tasey DY) Tasd Lbgy ey ) dleay L L duidagl)
Sleby oo s Joall sda Calide & alatV) Joo Lle) Lgally 31 dagiadl)
238 i€ elow ()3 53 (A £l e e Lgle Jgaanll o3 Al g15aY)
Al olgill (e S aEul 08 D g (M oliael Hue T slimel Jsal
Loibagl) Alelaal) fase Gum (o Chaiall Lol (o el llia (S Eun i)y
)2, K0 1L g Lilas Hlailg

it Ao day Lo @llia angy ¥ ald (s A8l 3 385 Ciny o) ey

fasal Ly asld cclld aag .+ (gilol) Alyiias¥) Allias ol sa alglim ol (sally slazies!
B Tasall ) s daa dlin Glb ) y%a £ alall 8 glial) Cilelys duall)
o2 Cilatia Bigud o5 43V salitivd (Kay ¥ gume Alsy A plial sely Gsis ol

(87 “Paris Convention for the Protection ofIndustrial Property, July

14,1976,21 U.S.T. 1583,828 V.N.T.S. 305 [hereinafter Paris
Convention].
)Y Bl ¢l Aalinl o sl —(M)
(1%9)_ See 1d. artA.
(190)_See Laurinda 1. Hicks & James R. Holbein, Convergence of National
Intellectual Property Norms in International Trading Agreements, 12
AM.D. JINT'L 1. & POL'y 769, 779 (1997).
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sl (re 22l Led DL Ay cdfpall S il oLy L8)slaall Bsaally
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LI Calgall (3oial Alang 4)liiu Wghs Calgall ¢y Al calach 22
e el leg (Il e Lile st 520 ) ABLYL (il sla sk
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19D see id at 182.

(192 See Christopher Heath, Parallel Imports and International Trade, 28
IIC 623, 628 (1997)

(199)_Berne Convention for the Protection of Literary and Artistic Works,
Sept. 9,2886, 168 Consol T.S. 185, revised Nov. 13, 1908, 1 L.N.T.S.
218, revised June 2, 1920, 123 L.N.T.S. 233, revised June 26, 1948, 331
D.N.T.S. 217, revised July. 14, 1967,828 D.N.T.S. 221.

Llg 5amlasS gugll saabee (f V) cAiigaall B lnaall Jodi ol ¢y A8l of a2yl Je—()
gl CDlmedlly a5l Goin cilad
See TRIPs, supra note, art.9. Article 9 incorporates the Berne
Convention's provisions as the standard of copyright protection but
exceptes the protection of moral right.and see Berne Convention, supra
note, art. 7(1).
(19)_ See Frank Romano, Global Trademark and Copyright 1998: Protecting

Intellectual Property Rights in the International Marketplace, in
INTERNATIONAL CONVENTIONS AND TREATIES, 545, 553

(1998).
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Apalaid¥) dpatil) oy b ey MVl Glald) 1) Laglgall Jas Lol
ge (8 Sl Aslal) Bsis las i3S 8 dde (apally LALELEN daclanYy
Lagacy cddgall calaalaally colalisy) Catisdd JUie¥) aeayy ) sl
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Goia ol e apaad) haxs sl sl Claalen o e a2y oy
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(197 See The World Intellectual Property Organization (WIPO), available at
http://www.wipo.int ; The WIPO is an intergovemment organization
established by a Convention signed at Stockholm on July 14, 1967 and
entered into force in 1970. ; see Convention Establish the World
Intellectual Property Organization, July 14,1967,21 U.S.T. 1749,
1771,828 U.N.T.S. 3.

(198)_ id.

(199)_See Madrid Agreement Concerning th International Registration of
Marks, Apr. 14, 1891,828 D.N.T.S. 389.; Convention for the Protection
of Performers, Producers of Phonograms and Broadcasting
Organizations, Oct. 26, 1961, 12 U.S.T. 2377; Treaty on Intellectual
Property in Respect oflntegrated Circuits, 28 LL.M. 1477 (1989);
Protocol Relating to the Madrid Agreement Concerning the
International Registration of Marks, adopted June 27, 1989, WIPO Pub.
No. 204(E); and see International Convention for the Protection of New
Varieties of Plants, Dec. 2,1961,815 D.N.T.S. 89 International
Registration of Marks, Apr. 14, 1891,828 D.N.T.S. 389.; Convention for
D.N.T.S. 89.
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&b g Lalf] o Wlga i Lusday (36 of (it OIS 13) Lag sl Tane (3l
A saldl

144N Calgal) s olds sl aalaa -
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(290 _ See Monique L. Cordary, GATTv. WIPO, J. PAT. & TRADEMARK
OFF. SOCl'y, 122 (1994).

@%)_ See Faryan Andrew Afifi, Comment, Unifying International Patent
Protection: The World
Intellectual Property Organization Must Coordinate Regional Patent
Systems, 15 Loy. L.A.INT'L & COMPo L.J. 453, 456 (1993).

(202)_ See Pechman, supra note, at 182-3. andsee Romano, supra note 14, at
555.; and also see Evelyn Su, Comment, The Winners and The Losers:
The Agreement on Trade-Related Aspects of Intellectual Property
Rights and Its Effects on Developing Countries, 23 Hous. J. INT'L L.
169, 184 (2000).

@9)_See The WIPO Copyright Treaty 1996 Article 6 and the WIPO
Performances and Phonograms Treaty 1996 Article 8 (performances)
and 12 (phonograms). The text of the WIPO Copyright Treaty and the
WIPO Performances and Phonograms Treaty is available at available at
http://www.wipo.org
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@1%_ See: Mutume,Gumisai,healh and intellectual property poor national
and drug firms tussle over WTO patent provisision, Africa recovery,
vol.15, issue 1-2, june 2001,p14.
http://www.un.org/ecosocdev/geninfo/afec/voll15no 1/151aids8.htm,.

@13)_ see World Trade Organization, The Organization Members, available

at http://www.wto.org/english/thewtoe/whatise/tife/orgbe.htrn
(216_gee TRIPs, supra note, art. 2 and 9.

[ Yvie ]




daSaa dale Alaa (A8 AN & gad) g bl Jal) & danaiia Alaa) 433 gilal) Alal)

(ISSN: 2537- 0758)

o San dla IS 1Y) cagaall e aynal) Caly s Sall LSl (gia calial
cangaall julailly e Lo sag Ao Sall ASlal) Boda doleny dlgadiall piliadd)
Dlne 38 Aaallal) glanl) daliie & liac) lall) e Ganys BLE llaiyg
oo glsil Al Gan i 3l iy eclld ) dalayly (V250 julall o
Clydgally dlaall ldlally 8yglaall Goanlly Calgall Goon 1 a9 )84l 4SL)
LalSidll il sl g1,1aY) Cilelysg Lieliall 2 3Mailly o geelly Ladlaal
Al Gandlily cplall bl

Bladll dabiie U] 8 CahLY) svete Bl o)liely Gays GUE) Ciiayy
asle ddllad) Blaal) daliie ) alecat¥) (b iz al ol gl ¢ Jally tdaalal)
Lo BUEL Al A8 sal)

& iy (pll A0Sl ASlall Gia calial (Ko (gagaall il caagan
Goda b o (MMMAa e dl o 05 Alatl) L) al Syl ¢
e b sl sl of Ayl bl N callas i of (M alzal
Skl ol cal 2l s (T )ehlead) el J e Bonddl 8 ) 00
M) abs Sy daas Gpedle s Aallall ylacl) daliia 3 eliac)
ol slaie) daallall glatl) daliia b sliac) Joall Uygpum ey Vs (555l
LM Gal Cala Batlses o (8 o AT Al g 3 piliadl aasl Lagaal
Allsas sleially 2V Tage (e Labes Wlge 3331wyt (3Ll Gl el aag
)lgall 2y

@17)_see Timothy P. Trainer, Intellectual Property Protection Along Foreign

Borders, 21 AIPLA O.J. 313, 315-17 and 326 (1993) and See 15 U.S.c.
§ 1051-1128).

@18_ See TRIPs, supra note 3, art.5, nld(a) (providing a definition of"
counterfeit trademark goods")

G See id.

@20)_See id. art. 51.

@2D_1d. art. 51 n 13.
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@2 See CARLOS M. CORREA, INTELLECTUAL PROPERTY
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AGREEMENT AND POLICY OPTION 83 (2000).
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(223 See supra note 6-9 .

(220_ See DUNCAN MATTHEWS, GLOBALISING INTELLECTUAL
PROPERTY RIGHTS: THE TRIPS AGREEMENT 48-49 (2002); and
also see GERVALIS, supra note 44, at art.6.
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