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Summary:

The right to public health is a constitutional right worthy of
protection. Access to medicine is a requirement of this right, and it is
one of the standards by which governments' commitment to the health
of their people can be measured. The right to health includes general
obligations under international human rights law. States parties must
respect, protect, and gradually implement the right, in accordance
with their available resources. The role of the state was previously
limited to that of a guardian state, guarding the activities of
individuals and performing certain functions that were inherently
incompatible with individual activity, such as managing public
service facilities and the judiciary. Its role did not include interfering
in economic activity, which was previously the exclusive domain of
individuals. The role of the state has evolved into an intervening state,
and with it, the concept of the public interest has evolved. The term
"public interest” was previously limited to achieving public order,
represented by preserving the three elements (public security, public
tranquility, and public health). It has now expanded to include
achieving social well-being. Patents are among the most important
intellectual rights and are linked to the existence of legislation
specifically protecting intellectual property in general, which is an
important requirement for two main reasons. The first is that this
legislation constitutes a constitutional expression of the moral and
economic rights of inventors in Their inventions. The second is to
encourage the spirit of innovation and disseminate and apply these
inventions. The principles of justice also require that inventors
reclaim their intellectual property and that no one compete with them
in their achievements. A legal system must be established to protect
patents and, consequently, scientific and technological progress,
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which in turn plays a significant role in economic planning and
development. Compulsory license applications for patents in the
Egyptian legal system are subject to several constitutional provisions
on the one hand and practical considerations on the other. Article 18
of the 2014 Constitution, amended in 2019, defines citizens' right to
health and comprehensive healthcare. However, on the one hand, the
constitutional provisions have successively enshrined the protection
of all forms of property in Article 33 of the Constitution, particularly
private property in Article 35, which stipulates that it may only be
expropriated for the public good and in exchange for fair
compensation paid in advance in accordance with the law. Article 66
also stipulates that freedom of scientific research is guaranteed, and
the state is committed to sponsoring researchers and inventors,
protecting their innovations, and working to implement them.
Furthermore, Article 36 provides for the incentive of the private
sector to fulfill its social responsibility in serving the national
economy and society, as stipulated in Article 40. Public confiscation
of assets is prohibited. Private confiscation is not permitted except by
a court order. For the first time in the history of Egyptian
constitutions, Article 69 stipulates that the state is committed to
protecting intellectual property rights of all kinds in all fields, and
establishes an agency. A specialist is appointed to oversee and legally
protect these rights, and this is regulated by law. On the other hand,
compulsory licenses are closely linked to administrative law,
primarily through the requirements for their adoption, followed by the
appeal of related decisions, ending with the mutual rights between the
state and the inventor who owns the patent. However, the connection
is even more closely tied to the public authority's exercise of coercive
or coercive power in adopting this type of license in response to the
idea of the public interest. These licenses are similar to the idea of
nationalization, expropriation for the public benefit, or confiscation.
This brings us to the legal debate between two valid opinions. The
first is that administrative law has lost much of its specificity and
distinctive features, as this law has become a heterogeneous mixture
and lacks the stability necessary for its development. They believe
that we have reached the "end of the era of administrative law" due to
the decline of the state's role. The second believes in the emergence of
a "new administrative law" that is more open compared to old
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administrative law and more focused on "guiding” methods, unlike
old administrative law, which focused on "ordering” methods. It can
be said that the "new administrative law" is a product of the new role
of the state, as a promoter of activity and a regulator of risks.
Therefore, the "new administrative law" requires the adoption of new
approaches that open up to multiple legal branches, including
intellectual property, which is related to general economic law.
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1. "Patent Law and Policy: Cases and Materials" by Robert
Patrick Merges and John Fitzgerald Duffy
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2. "Intellectual Property Rights: Legal and Economic
Challenges for Development” edited by Mario Cimoli et
al.(Research Papers):

3. "Compulsory Licensing of Patents: A Review of Empirical
Evidence"* (Journal of Intellectual Property Rights)
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What is the point of reaffirming the principle according to which the human
body, in all the phases of its constitution and development, comprises germinal
cells, and so the simple discovery of one of its elements or one of its products,
including the sequence or particular sequence of a human gene, is not brevable;
that these principles conform to the criteria of brevity foreshadowed by the
right of brevities, criteria according to which a simple discovery cannot make
the object of a brevity.
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(*)Cynthia M. Ho, International Agreements on Patents and Related Rights,
Access to Medicine in the Global Economy, Oxford University Press, Inc.,
2011, p.67
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(®®)Colleen Chien, “Cheap Drugs at What Price to Innovation: Does the
Compulsory Licensing of Pharmaceuticals Hurt Innovation?” Berkeley

Technology Law Journal 18, no. 3 (Summer 2003): 853-907,
https://www.jstor.org/stable/2411686.
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proceedings terminating in a decision conferring it, or it might be ad corded
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(31) J.D. Cooper, The Economics of Drug Innovation, 1969, The American
University, Center for the Study of Private Enterprise, School of Business
Administration, Washington, D.C., 2006, pp. 177-198.
For more:

Patents, their ownership and administration by the U.S. Government, New
York, Central Book Co., 1957.
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("Colleen Chien, op. cit, p. 853-907
5ol Al AL Jsm el Al gull Ada ol oull ales <Al (VO)
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("®)Jamie Feldman, “Compulsory Licenses: The Dangers behind the Current
Practice,” Journal of International Business & Law 8 (2009):., p. 138
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)Jamie Feldman, “Compulsory Licenses: The Dangers behind the Current
Practice,” Journal of International Business & Law 8 (2009): 138, 168.
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(86

(®")See Eric Bond and Kamal Saggi, Compulsory Licensing, Price Controls,
and Access to Patented Foreign Products, Working Paper No. 12-00006
(Vanderbilt University Department of Economics, 2012), 4, available at:
http://www.accessecon.com/pubs/VUECON/VUECON-12-00006.pdf. p. 4 A
Richard Tyler, “Inventor Fury as Patents Prove Too Costly to Defend,” The
Telegraph, March 8, 2012,
http://www.telegraph.co.uk/finance/yourbusiness/9130815/Inventor-fury-as-
patents-prove-too-costly-to-defend.html.

(®®)Colleen Chien op. cit, p. 470.
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(*®) Kirby Forest Indus. v. United States, 467 U.S. 1, 4 (1984), see also Hawaii

Hous. Auth. v. Midkiff, 467 U.S. 229, 233 (1984) 139. Russell, .

(91)David Koepsell, Who Owns You? Science, Innovation, and the Gene Patent

Wars, 2nd ed. (2012), p. 16.

First published in Japanese as Kiro ni Tatsu Tokkyo Seido, Institute of

Intellectual Property (I1P), 2009.
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(®)Loretto v. Teleprompter Manhattan Catv Corp., 458 U.S. 419, 434-35
(1982) ("When the ‘character of the governmental action' is a permanent
physical occupation of property, our cases uniformly have found a taking to
the extent of the occupation, without regard to whether the action achieves
an important public benefit or has only minimal economic impact on the
owner.") (citation omitted).

12. Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 123-24 (1978).

(*®) Roche, Factsheet Tamiflu, http://www.roche.com/med_mbtamiflu05e.pdf;

Chisum on Patents, § 20.03, 7-20, supra note 26; see also Hartness

International, Inc. v. Simplimatic Engineering Co., 819 F.2d 1100, 1112 (Fed.

Cir. 1987); 28 U.S.C. § 1498 (2006).

United States v. Burns, 79 U.S. (12 Wall.) 246, 252 (1871); see also 5-16
Chisum on Patents § 16.06.

See Gregory C. Sisk, A Primer on the Doctrine of Federal Sovereign Immunity,
58 Oklahoma Law Review 439 (2005), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=722602; US.  Const.
amend. XI (“The Judicial Power of the United States shall not be construed to
extend to any suit in law or equity, commenced or prosecuted against one of the
United States by Citizens of another State, or by Citizens or Subjects of any
Foreign State.”).

See See United States v. Glaxo Group, 410 U.S. 52, 60 (1973) (holding the
government could demand mandatory sales and compulsory licensing and pay
reasonable royalty rates for such use); Standard Mfg. Co. v. United States, 42
Fed. Cl. 748, 758 (Fed. CI. 1999).

See, e.g., Tektronix, Inc. v. United States, 552 F.2d 343, 347 (Ct. Cl. 1977)
(“Where an established royalty rate for the patented inventions is shown to
exist, that rate will usually be adopted as...”).
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RAR
(*®®)See, eg, PASCALE BOULIN ET AL., MEDECINS SANS FRONTIERES,
DRUG PAT- ENTS UNDER THE SPOTLIGHT: SHARING PRACTICAL
KNOWLEDGE ABOUT PHARMACEUTI CAL PATENTS 2 (2003) (“Patents
are not god-given rights.

Commission and the Depart- ment of Justice-Antitrust Division, Competition in
the Pharmaceutical Marketplace 6 (Mar. 19, 2002) ("[C]ompanies would not be
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Oy -y (gl 8 Al Gl Leiars Aallaall A Shall o6 (3al) Baliad) <
@ Ao Jsiad of dasall <aig Ak ghyial sel (sl (Ao Saal) Lgiaa
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Laalayll L Shiaal) A Sla g3ty Al Ao gKall Auygiwal) Aalaal) praesi (Ul
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able to invest the huge amount of time and money it takes to discover and
develop a new medicine if they did not have a sufficient opportunity to make a
sufficient return before generic competitors copy and market the

Compulsory licensing was a component of a late nineteenth-century English
patent reform bill. See Fritz Machlup & Edith Penrose, The Patent Controversy
in the Nineteenth Century, 10 J. ECON, HIST, 1, 4 (1950). The United States
instituted a compulsory licensing provision as early as 1910. Act of June 25,
1910, ch. 423, 36 Stat. 851, 853 (current version at 28 U.S.C. § 1498).

Other options include price regulation and improved health infrastructure. See,
e.g., Amir Attaran & Lee Gillespie-White, Do Patents for Antiretroviral Drugs
Constrain Access to AIDS Treatment in Africa, 286 JAMA 1886, 1890 (2001)
(noting that numerous drugs are not patented or are off-patent in a number of
developing countries, arguing that

@AY sely Pliiul Gl e ill Sglill UVl Lo god il dabl zlal (V)
~ Aosbad) aslally Boaall AAS — Al Gudly O eall de daals cdially (Hlaall il Aae
SYY=TTY Ga XYY o) [ alaalldiully (g)laall Gl yiia

i) Joall Langlgi€all Jisg g)a¥) el Pl sl Jalll o Bgwall sl 2 (1)
o Gl Alss LnglgiSilly aslall dpnjall deprall alise (Ao 7 lie diny ccuSll daals Boall 448
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(**")The government's eminent domain power to take official title to property

comes from the Takings Clause of the Fifth Amendment. This power stems
from the general principle that a sovereign nation has the right of absolute
ownership and can resume ownership at any time." State legislatures can also
constitutionally take land if the taking satisfies the public use and just
compensation requirements of eminent domain.

Jurisdictional Authority to Take a Medical Patent:

purview of Congress, such as those laid out in Article I, Section 8 of the
Constitution.

(1960).

(*®)Ivanhoe Irrigation Dist. v. McCracken, 357 U.S. 275, 294 (1958) (noting
that reclamation projects to promote agriculture fell within the federal
government's general welfare power).

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922) (explaining the
general rule that property may only he regulated to a certain extent before being
deemed a taking).

Tahoe-Sierra Pres. Council v. Tahoe Reg'l Planning Agency, 535 U.S. 302, 326
(2002). 85. Lucas v. SC. Coastal Council, 505 US. 1003 (1992) "When,
however, a regulation that declares 'off-limits all economically productive or
beneficial uses of land goes beyond what the relevant background principles
would dictate, compensation must be paid to sustain it." 1d. at 1030.

See id at 1027 ("[T]he property owner necessarily expects the uses of his
property to be restricted by various measures newly enacted by the State in
legitimate exercise of its police powers."), See also Pennsylvania Coal, 260 U
S. at 413.

Loretto v Teleprompter Manhattan Catv Corp., 458 U.S. 419, 427 (1982)
("[W]hen facedwith a constitutional challenge to a permanent physical
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occupation of real property, this Court has invariably found a taking) (citation
omitted.)

Lucas, 505 US at 1030 ("Such regulatory action may well have the effect of
eliminating the land's only economically productive use, but it does not
proscribe a productive use that was previously permissible under relevant
property and nuisance principles™). 89. Penn Cent. Transp. Co. v. City of New
York, 438 US 104, 124 (1978)
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(*®) Colleen Chien op. cit, p. 853-907, https://www.jstor.org/stable/2411686.
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)YAmanda Mitchell, Tamiflu, the Takings Clause, and Compulsory Licenses:

An Exploration of the Government's Options for Accessing Medical Patents,
95 CALIFORNIA LAW REVIEW-Vol. 95:535, 560 (2007) p. 144.
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(*")See U.S. Patent No. 5,763,483 (issued December 27, 1996). Roche
acquired the worldwide rights to develop and market Tamiflu from Gilead
Sciences in 1996, though Gilead Sciences of Foster City, CA, still officially
owns the patent. Roche, Factsheet Tamiflu, November 17, 2006,
http://www.roche.com/med_mbtamiflu05e.pdf.
(***)Amanda Mitchell, op. cit,. p. 144,
(*®*)David J. Henry, “Multi-National Practice in Determining Provisions in
Compulsory Patent Licenses,” Journal of International Law and Economics 11

(1977): 352.
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(**)YAmanda Mitchell, Tamiflu, op. cit, p. p. 327.

(**)Peter Maybarduk and Sarah Rimmington, “Compulsory Licenses: A Tool
to Improve Global Access to the HPV Vaccine?” American Journal of Law
& Medicine 35 (2009): p.325, © 2009 American Society of Law, Medicine

& Ethics, Boston University School of Law.
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(**®)Kelo, 125 S. Ct. at 2663; Thomas W. Merrill, The Economics of Public
Use, 72 CORNELL L REV. 61, 63 (1986).p. 100
(***) See Zoltek Corp. v. United States, 58 Fed. Cl. 688, 696 (Ct. Cl. 2003)
("The Federal Circuit, its predecessor court, the Court of Claims, and the US.
Supreme Court have repeatedly recognized that patent rights are property
rights.
Motorola, Inc. v. United States, 729 F.2d 765, 768 (Fed. Cir. 1984); see also
Leesona Corp.v. United States, 220 Ct. Cl. 234, 250 (CL. CI. 1979). Though
the court equated 28 U.S.C. 8 1498 to eminent domain, it acknowledged that
"[t]he nature of the property taken by the government in a patent infringement
suit has traditionally been a compulsory compensable license in the patent553
(**°) See, eg., Zoltek Corp. v. United States, 58 Fed. Cl. 688, 697 n.12 (Ct. CI.
2003); Irving Air Chute Co. v. United States, 117 Ct. C1. 799, 802 (Ct. CI.
1950), Leesona, 220 Ct. Cl. at 246-47. 120. Thomas F. Cotter, Do Federal Uses
of Intellectual Property Implicate the Fifth Amendment?
FLA. L. REV. 529, 541 (1998) (citing as exemplary of such cases James v.
Campbell, 104 U.S. 356.
Crozier v. Fried. Krupp Aktiengesellschaft, 224 U.S. 290, 308 (1912)
(describing how the United States acquires patented inventions "under the right
of eminent domain, as a result of the statute of 1910").
United States v. Dubilier Condenser Corp., 289 U.S. 178, 219 (1933), but of.
Crozier, 224U.S. at 305.
De Graffenried v. United States, 29 Fed. Cl. 384, 386-87 (CL. CL. 1993); see
also Cotter, supra note 120.
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Cag (e Laje o Al glpdall Al GunySil Al 500l (glyell aigally
e sbae B jaan b (el jue aladl Aladn¥) eV 8 5 AL Al
= O (e Jswandl aadiia) il (e de 39ga Ja 093 i) paidlys
(VYY) Gl ealia

O degana e Aagiaall (gliell (Dlel) Bagune Ciiaal 5yaf Auali (e
Aleaiall A Sall L) (3gaa uilsn alaa) Yoo) el £ 6L dalil) ol
Gran 3oy pabad bl L3y alal) daiall Jujats Lles o S5 35 (el
pae ol s Ay cariall 1aa 8 Labeadl gihaliy Jaian eliac) Jsall oy cdlsal
pelsliia B Hlaal 2O0ally gl Ao Jsuan) o ) (e 80 il 5,08
Ol e Lalaally calall sliyl) 3o5es dplen 8 Joall Augaad) dalad) sagy
Olesdyl GBsaa ayals dolaa Al oliglly oo laia) dalall o Laliadly ¢allailg
) daall e aeol (o Sar 5 ane el pally sloal) 8 L)
() YY)kl

(**)Appendix B: Declaration on the TRIPS Agreement and Public Health,
adopted on 14 November 2001, Ministerial Conference, Fourth Session,
WT/MIN(01)/DEC/2.

(***)Appendix D: Draft Ministerial Declaration, Proposal from a Group of
Developing Countries, IP/C/W/312; WT/GC/W/450, 4 October 2001 (01-
4803). General Council, Council for Trade-Related Aspects of Intellectual
Property Rights. Proposal submitted by Zimbabwe on behalf of the African
Group, Bangladesh, Barbados, Bolivia, Brazil, Cuba, Dominican Republic,
Ecuador, Haiti, Honduras, India, Indonesia, Jamaica, Pakistan, Paraguay,
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O gL b Ll 4l e ol pant il ) gludy) Gsing daall slads
A S a8 4l (e gV delia Hdan cdlghan Hlaal gl e Jouasl) Jal
Balas 0b @) eyl gadiie dalaay dosaV) el o bu il
b Jon halaall ddgine Sladl clyal e deliall i 4Kl 4.SL)
PSS JN P PRV .

el @l Lysiaall laall Al o andl (5 55kl dmal) ey
b bl iy Vsl a3 Gum 4 lael ASL Arailly Lyt Bapae 153 (pe (553
o b ol dle i (myd plyia) sely e Jyanll zuefas\ clepay)
5ol cialia gl dage ¥ AT dhagane lyae ghad¥l clehd Gld (V1 use
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(Vve) 1

Philippines, Peru, Sri Lanka, Thailand, and Venezuela. Communicated during

the special discussion of the TRIPS Council on 19 September 2001.

reaffirming the General Council decision of 7-8 February 2000 (WT/GC/M/53)

that the mandated review of the TRIPS Agreement, among others, should

address the impact of the seement on the trade and development prospects of

developing countriest

acknowledging the vulnerability of developing and least-developed country

Members to the imposition or the threat of imposition of sanctions and to the

prospect of being deprived of incentives or other benefits, including those

imposed or offered, as the case may be, beyond the framework of the WTO¢

recognizing that challenges within the WTO dispute settlement system may in

them- selves inhibit or curtail the ability of Members to formulate and

implement measures to protect and promote public healtht

(***)Carl Shapiro, Patent System Reform: Economic Analysis and Critique,
Berkeley Technology Law Journal, Vol. 19, No. 3 (Summer 2004), pp.
1017-1047 .University of California, Berkeley, School of Law.Stable URL:
https://www.jstor.org/stable/24116725

(Accessed: 06-10-2019, 09:22 UTC.) P.34
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Richard A. Epstein & F. Scott Kieff, Questioning the Frequency and Wisdom

of Compulsory Licensing for Pharmaceutical Patents, The University of

Chicago Law Review, Vol. 78, No. 1 (Winter 2011), pp. 71-93 .Published by:

The  University of Chicago Law  Review  .Stable  URL:

https://www.jstor.org/stable/41552850.

(**)See B. Sherman, L. Bently and M. Koskenniemi, The Making of Modern
Intellectual Property Law: the British Experience, 1760-1911 65
(Cambridge University Press 1999).p.34
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ia)l (Ao Lale (red (ime (e ) (o asl Glaggd gy ll Chaasg
Clebll (silE b Basase cullat) salal) Ldda ) ()Y AsL (8 dilas sl ol
G eloadl deliwal rle) asagey Cliliadll (o H-8SI duise (gilay)
.82 3l

el Aybay) padlall B dalal) dasal) cliuda Gagm GAT Al (g
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5L ie L a1 gl o 15 £1)38Y) Gl Gailsd cuilS Lallal
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(™% Art 41 (1): Without prejudice to the foregoing provisions of this Act.

Where a patent is in force in respect of:(a) a substance capable of being used as
food or medicine or in the pro- duction of food or medicine: or .(b ) A process
for producting such as substance as aforesaid, or (c) Any invention capable of
being used as or part of a surgical or curative device .

(**") Maureen A. O'Rourke. "Toward a Doctrine of Fair Use in Patent Law."
Columbia Law Review 100, no. 5 (June 2000): 1177-1250. Published by:
Columbia Law Review Association, Inc. https://www.jstor.org/stable/1123488.
For more:

1. Aditi Bagchi. "Compulsory Licensing and the Duty of Good Faith in TRIPS."
Stanford Law Review 55, no. 5 (May 2003): 1529-1555. Published by:
Stanford Law Review. https://www.jstor.org/stable/1229557.

2. William H. Page and Seldon J. Childers. "Measuring Compliance with

Compulsory Licensing Remedies in the American Microsoft Case." Antitrust
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Law Journal 76, no. 1 (2009): 239-269. Published by: American Bar
Association. https://www.jstor.org/stable/40843708.
3. United States v. Microsoft Corp., No. 98-1232, Modified Final Judgment,
8 V.A (D.D.C. Apr. 22, 2009). Available at:
http://www.usdoj.gov/atr/cases/f245100/245110.pdf.
(***)Neil S. Tyler.op.citp.465

(***)Thaddeus Manu, "Locally Working Patents and the Grant of Compulsory

Licenses: The Need for Stronger Statutory Provisions in Africa,” Global

Journal of Comparative Law 3, no. 2 (2014): 203-235,p.232
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(***)Cynthia. op.cit.p163
(***)Jamie Feldman Compulsory Licenses: The Dangers behind the Current
Practice, 8 J. Int'l Bus. & L. 137, 168 (2009)p. 869
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(**®)Ibid,p.234
(**")See Clarisa Long, Patents and Cumulative Innovation, 2 WASH. U. J.L. &
POL'Y 229, 231 (2000).

See, e.g., United States v. Nat'l Lead Co., 332 U.S. 319 (1947); Hartford-

Empire Co. v. United States, 323 U.S. 386, 417 (1945); see also Arti K. Rai &

Rebecca S. Eisenberg, Bayh-Dole Reform and the Progress of Biomedicine, 66

LAW & CONTEMP. PROBS. 289, 297 n.46 (2003) (noting the role of the U.S.

military in ensuring cross- licenses between the Wright Brothers and follow-on

innovators). 30

See F.M. SCHERER, THE ECONOMIC EFFECTS OF COMPULSORY

PATENT LICENS- ING 47-48 (1977). 31

(**®)Preventing Technology Suppression and Patent Shelving in the Life
Sciences, 14 ALB. L.J. SCI. & TECH. 397, 401-02 (2004) ("[P]atents
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give inventors monopolistic power to prevent non-patentees from making,
using, selling, offering to sell, or importing the patented invention.
For one of the most revered discussions of the true purpose of patent rights, see
Justice Douglas's dissent in Special Equip. Co. v. Coe, 324 U.S. 370, 380-84
(1945) ("It is a mistake... to conceive of a patent as but another form of private
property. The patent is a privilege conditioned by a public purpose.” (citation
and internal quotation marks omitted)) .24.
See Amie N. Broder, Comparing Apples to APPLs: Importing the Doctrine of
Adverse Possession in Real Property to Patent Law, 2 N.Y.U. J.L. & LIBERTY
557, 569 (2007) ("While ensuring patentees recoup the costs finnovating
through a right to exclude others from using one's patent is also a motivation
behind the patent system, the foremost justification for exclusion rights has
always been 'generating incentives to create.” (citation omitted))Ye .
For a more detailed discussion of patent issues related to the pharmaceutical
industry and the advantages and disadvantages of using compulsory licensing
to address international medical concerns, see generally Kristina M. Lybecker
& Elisabeth Fowler, Compulsory Licensing in Canada and Thailand:
Comparing Regimes to Ensure Legitimate Use of the WTO Rules, 37 J.L.
MED. & ETHICS 222 (2009) 27.
See Yosick, supra note 19, at 1289 (recognizing that patent protection for drugs
can cause prices to skyrocket, which decreases their availability and thereby
harms people in developing countries who may suffer from life-threatening but
treatable diseases); Dee Hon, Battles with Big Pharma, ADBUSTERS, Aug.
15, 2007, available at http://www.adbusters.org/magazine/73/Battles_with _Big
Pharma.html (discussing how, with the support of former President Bill
Clinton, "Thailand and Brazil began overriding the patents for a costly new
AIDS medicine from Merck™). For a28
(***)Neil S. Tyler, "Patent Nonuse and Technology Suppression: The Use of
Compulsory Licensing to Promote Progress,” University of Pennsylvania
Law Review 162, no. 2 (January 2014): 451-475 .Stable URL:
https://www.jstor.org/stable/24247894. P.453.
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(**°)The Supreme Court explained« As to the suggestion that competitors were

excluded from the use of the new patent, we answer that such exclusion may
be said to have been of the very essence of the right conferred by the patent,
as it is the privilege of any owner of property to use or not use it, without
guestion of motive.
Cont'l Paper Bag Co. v. E. Paper Bag Co., 210 U.S. 405, 429 (1908). 93 See,
e.g., Hartford-Empire Co. v. United States, 323 U.S. 386, 432 (1945) [A
patentee]
has no obligation either to use [the patent] or to grant its use to others.");
Special Equipment Co. v. Coe, 324 U.S. 370, 378-79 (1945) ("This Court has
consistently held that failure of the patentee to make use of a patented invention
does not affect the validity of the patent."); Woodbridge v. United States, 263
U.S. 50, 55 (1923) (noting that "a patentee is not obliged either to make, use or
vend his invention during the period of his monopoly"” (citations omitted));
Crown Die & Tool Co. v. Nye Tool & Mach. Works, 261 U.S. 24, 34 (1923)
(asserting as a "clearly established principle[]” the idea that Congress has not
placed an "express statutory imposition upon the patentee to make, use or vend
his patented invention as a condition of receiving his patent."
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(*Ibid..p168
L)) Glislaad) Gn &l Laglgall Jail dngilal) cllaall toae asaill $Dle o (1)
SAAGa (YT Gole ) VY saell deg i) ddliall cilillaiag
lae ) ey Sy Llsal) Liaglgiall Jai shal dalal) dalal) 4ylSia ) clsjlaal) oda cjelal
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AYY Ga (Yoo duy) ey
daall (glghll @Yls dgalse b @l pad il daaaly dobd) Jie BaY a5 ()
(AIDS) 3uY) il deliall (ol (aje L) s dgalsal dibll 40 Cald Lo lgia JgY)
e e (Arian influenza) sl 1igles) (mye L) hal (sl dgalse e AV cled

(@Yl passll xie Pla
(**)Cynthia M. Ho.op.cit.p.327
parallel imports clearly violate TRIPS, but instead focuses on drug safety and
counterfeits
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(**") See: patent Amendment Act, 2005 No 15 of 2005
YYE Ga il gae - S dgada (')
(**)See Press Release, USTR, USTR Announces Results of Special 301

Annual Review (April 30, 1999), at http://keionline.org/ustr/1999special 301
(hereinafter 1999 Special 301 Report Summary). P.56
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(Yo +)(TRIPS) i Sall 4.8l

Csiad gay — "Laglgl ) Lusal Algy Laud) Cogia Choiaal sasiall lVsl) dag€a (e il
e Gsh 2] llaig )Sal) ASLL (3l L deUady Bla) cluaad) ST cld dlgs ) us
Cagia Ciaad saaial)l Ll (gl Jiaall d) (USTR). 16 sasiall sl (gylaill Siadl)
Baaiall LYl g B VYIS A 8 Lgaal 4 Cdglsl il Adle Asy L)

L] s e Aplas lisie
"Notice of Motion in the High Court of South Africa, Case No. 4183/98,
available at http://www.cptech.org/ ip/health/sa/pharmasuit.html). They argued
that the law was an impermissible delegation of power, that patent owners
would be improperly deprived of property without due compensation, and that
it was a violation of TRIPS.

("**)University of California, Berkeley, School of Law. (2008). Compulsory
licenses in Thailand and Brazil. Berkeley Technology Law Journal, 23(1),
320. Retrieved October 6, 2019, from https://www.jstor.org/stable/24118306
p.320
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(*)Kirby, P. (1961). A decade of decisions on food and medicine licences
(1951-1961). Canadian Patent Reporter, 36, 15
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VAN e cabian 45Ul Luesdll VAN o (ansd) (g0 (gpaT Al
ol Aol (e (D) jpaam pities A55Ual) e gdl) VLl A1 Aaldl)
Lajian ¥ bl daldl eVl e el og d5)Ua dugd Ala ol cayla agag
e Cagy ey Uilad - sl 1Y) gall 4w ol (Sle¥aa Hsaia d9ag
eliae ¥l Joall lawdl b a8l 5 . Leigaload daip Clelya) a3l ) dalayg
G~ il (e )y cVLal §f Cagylall el dgalgad djla) ekl Jlaals
o YLl sdag lgpedy Guat 33 U Hhlad) g Leniblge dlea 8 Jsal
Lgsibalge clShiae (aead dalad) ASL) ¢35 o 50lias Olaal) (am 4 Adsal
(V1) el Lalad) dnliadd) Cucail i

(***)Compulsory licensing of pharmaceutical patents-Economic and Political
Weekly, 45(39), 16-19. : (2010). Retrieved from
http://www.jstor.org/stable/25742108p.8

For more:

Jacob A. Lewis (2014). Compulsory licensing: Monster or myth. UMKC Law
Review, 82(4), 1055-1076.pp. 8-9
(***)Roger Kampf.op.cit.p45
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OF Agall jeas VAl o3a Jia 6 L Aabiall il dle il (S Vs dtaslia
G Apbin) ety mie Gy Ly Lallas o dbilaall (See g0 Lo S 347
Grsrm Allall o3a e B g1y ia) alasial (56K L Bell) clile dadlse Ao Jseanl)
daliae aas cVLA 038 (8 2 sl Lgy s ) Cagydall ST e (il
e Bl G920 (Gl ¥ Gyl Ll joand 3y dl) dalias o adinll
(Gagmadl) ghyiaY) Slelyy allai ade as 3all 138 L8l Cialia ae (sl
(01) (YY) Bl b G Adlal asilaly
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Aolend) Bae olgm) aas @yidY) (e BN 3 padd (Y Gal ellae] b
(et oS3 pre il G i) dalias lelye ) aile (Ligla 4l )54
Al 13 Gass £dsal) ay) Aejf S o5 A0l Y Le ) e pliAL (8 Alny
(V1Y) ghaa) clely ol

Iaas ST <5 ASa AL Gsias ) Jsaasll Ol O)laall 42l (53
e calall g Usall A< 5heall 4 Sal) ALl Ba aladicd Alalis dasSall aiah
Y eyl oyl ULl jaay (Gl oSy L liLl dlse (50 el iaY) ey
ATV 138 e JelSs Jne asad 5 AdUaall Y £9A 5oLl Censan (god 2
5ol gl asdyi Sl (o 58l LagSall (gl 13a ey lainly il
228 LA as -l Gagat dagSall o Lallls eIl e (53] (90 gyl
g a1 LS Lallls Lgraiaay ghas) el y Sllgul dagKall 5<a (et
5502 dgalsay dlae Al phaal Belpl (s (ayd dasSall (S ¢ Jlallg
(VTA) gl sely lile Ji e migan

Jise DL Ga ol cdlaall lShied) o Gals addas (o a2yl ey
CoOEY ] 3y Gty s A0Sl ALK GBsia ) Jsemsll (5)aT Al Ao Sal
0S¥V 4l o aanal ALY gl Guelal) doawil) b ale asaaid)
((V19) "dale (magan (0 calall aladnl DT Aalall ACL) §alad’

MY e C,.au\ c;‘).‘d\ ng.ﬂ\ u:l‘) Cju.a/) (\ '\V)
)YAmanda Mitchell, Tamiflu, the Takings Clause, and Compulsory Licenses:
An exploration of the government’s options for accessing medical patents.
California Law Review(2007)., 95(2),p 536
(***)Standard Mfg. Co. v. United States, 42 Fed. Cl. 748, 757 (Fed. Cl. 1999)
(describing the government as "a compulsory, nonexclusive licensee"); see
also Peggy B. Sherman & Ellwood F. Oakley, 111, Pandemics and Panaceas:
The World Trade Organization's Efforts to Balance Pharmaceutical Patents
and Access to AIDS Drugs, 41 AM. Bus. L.J. 353, 369 (Winter/Spring

2004).
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Aalal) daiiall dalal) AU ¢35 8 dasSall Al L5 aad Lee Dlad
= Cs paalall daaall 8 Sgana¥) i (e ASlall dpacl) dSL) e Dl
dalhall AL & sal) salad) s Aoall L G alall Tasal (e ddabdl o3a
Bsiaes ¥l dges il iliugll (€0 LaS Ly (gl 8 8L il L
Cassailly plall alaaial) il b oSau) QLS 13 alY) e D)
g1 o lhle dujles Uyginrg Ligild dagSall Hoa anleg alall eDlandll Jalal)
(YY) b plpad sehy o dalall dninall Lalal) A8

Al mladd)l G moapll dolee e aain dalald) ASlall ¢35 o) Caag
Lgall 5elyll A8l g5 ey e Aalall Aabadll jig5 juad sl oy alalls
sl 30 by Al dalall daliadll J355 (520 )8 AN o dgalld Al 4))aY)
Gy e laad) cilbiiag Cagplally el Gl Cabias A Lglal o 36l
oSy ciale daliae (33 5o Belyll 4Ske ¢35 (re 4ylaY) dgall Cara 0sS (
o Tt Al gyl il 13 Bely Al Ale £33 8 dalall daliad)) (giaT o
(V) Lola) of LSue ol Laa acinall dgles

Lol ) 3 il pil) (o ealsl) (el Qmnall (g 413 Glaadl 4
Y el clills 8 cudl Al dgall Joa abias gHlaa)) e il alail
52 LS pyiadl lely ey ISl Slgall dagall sda aiud 28 Lalas) ellia ans
(VYY) (al) Sl (i€l ¢ 53)Y) abiag (gyemall apiall i olal

(***)United States Jones, 109 U.S. 513, 518 (1883); see also 1-1 NICHOLS ON
EMINENT DOMAIN § 1.13( 2006).

See Kelo v. City of New London, Conn., 125 S. Ct 2655, 2658 (2005) ("[T]he
city. approved a development plan that... was "projected to create in excess of
1,000 jobs, to increase tax and other revenues, and to revitalize an
economically distressed city. The city's development agent... proposes to use
the power of eminent domain to acquire the remainder of the property
fromunwilling owners in exchange for just compensation75.

TV Ga bl aaall ¢ oanad) alac (1)
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) chlaeY) e Jo¥I LAl sl e e
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oyl @l s 3 Y) sehl) calual AP (angatll Aoy Lgiaag oy
Lejliall Jla elmall joadl becals Ll 1ia 6 jalall Gl (8< of e
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o pal) alall LGN JYA (1 duda £ 1580 Bely (Ao o)

G DA G b gl el e s Jgias o dasSall of (e a2l e
Pla e Llanll L8L o Lgy a3 Lguasti Aaluddly s Ll V) el
[(YV0) ol (aigat adag alall aladiny) lels)

el clehy Gilawaly clesSall G saaa Glehn cli e e ey
allally Basiall LYl cuilS Laxie dulall ciladlally clalall (alall & Uadll e
Uija clelyuall oda 5<55 ¢ joulall Biglil Jia dlainall £85Y) dojlaal Glanion
elgd sag ¢ slisals jlae alss ol dulsally ddaall cilasSall sadiiall Caglaall Joa
=iy pgaball Digdal) (ug o Ml aadiidg phal Bel (Ao doals ala
slsals 1380 Bell A pmal) nallall Goiall dinlia ¢is) A58 of o ilagSall
oraill 1€ L88 ARdIK lals oo e (S Le g ) (Ao Bl () s

(YY)
pasd ) g 19— adeS dadly cilbie ) o dalal) dalaal) 558 Jaldu)
Sy

b 2 Aalal) abiall s ) Blassll aal (e dalall daliadll 5,8 0
calad) ail) aasy Lay Ll sapitig ale 2060 (ayds (gylailly o liwall Jaliil)
lres lgiiags dalall daliadl o duclicall A8 (uiled ot uldY) 138 e

@ilal) gyl dh b gl Bely Ptk @la¥) padtill duns bul ol slac()
INY Ga (L)) Al deala:

(**)Amanda Mitchell.op.cit.p113
(**)Ganapati Mudur: Indian health groups welcome country's first compulsory
licence
Source: BMJ: British Medical Journal, VVol. 344. No. 7849 (24 March 2012),
Published by: BMJ. Stable URL.: http://www.jstor.org/stable/41551622
Accessed: 30-08-2017 10:49 UTC .p.353
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