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The legal controls of procedural eligibility in civil litigation:
An analytical study of the eligibility to contend and the
eligibility to litigate for legal persons and the procedural
implications of their absence.

Dr. Mohammed Abdelazim Mohammed
Lecturer of Civil and Commercial Procedure Law. Faculty
of Law, Beni Suef University

Research Summary:

This study analyzes the concept of procedural capacity for
the litigant in a court case, considering it one of the fundamental
elements in litigation and the validity of its procedures, as well
as an effective safeguard for the legal protection of the rights of
the parties. Resorting to the judiciary is not merely an abstract
right; rather, it is a legal action that requires the presence of
specific procedural capacity, which differs in nature and
function from legal capacity, as it pertains to a person's ability to
appear before the court and undertake procedures according to
specific legal standards.

Despite the great importance that procedural capacity
represents in regulating the course of disputes and achieving
justice, its treatment in current legislation has been scattered and
limited, distributed among the texts of substantive and
procedural laws, without a unified legislative framework that
defines its features, nor a precise distinction that clarifies its
forms, such as the capacity to litigate and the capacity for
contestation. This inadequacy has led to the emergence of many
practical and theoretical issues, the most prominent of which are
the multiple forms of incapacity or diminished capacity, the lack
of clarity regarding the legal consequences arising from it, and
the extent to which it can be corrected during the course of the
dispute.

This research aims to construct a comprehensive legal
conception of the notion of procedural capacity, distinguishing it
from legal capacity, and establishing a disciplined
methodological framework for its controls and provisions,
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according to the legal nature of the parties involved, whether
they are natural or legal persons, highlighting the consequences
of its imbalance. It also seeks to unify the disparate rulings
related to this matter across various legal texts, and to formulate
them within a cohesive context that contributes to enhancing
legal stability and ensuring fairness in judicial procedures during
litigation.
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Art. 117: "Constituent des irrégularités de fond affectant la validité de
I'acte:

Le défaut de capacité d'ester en justice;

Le défaut de pouvoir d'une partie ou d'une personne figurant au proces
comme représentant soit d'une personne morale, soit d'une personne
atteinte d'une incapacité d'exercice;

Le défaut de capacité ou de pouvoir d'une personne assurant la
représentation d'une partie en justice ".

PIERRE ROUARD: TRAITE ELEMENTAIRE DE DROIT JUDICIAIRE
PRIVE , VOLUME1/1979 no. 622, p. 402.
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